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PLAINTIFFS’ SECOND AMENDED COMPLAINT
NOW COME Plaintiffs, WILLIAM KARWACKI and KATHRYN KARWACK]I, by

and through their attorneys, LAW OFFICES OF. LAWRENCE S. KATKOWSKY, P.C., and
complain against the Defendant herein, and for cause of action show unto the Honorable Court as
follows:

L. That at all times herein mensioned Plaintiffs are residents of the Township of
Oakland, County of Oakland, State of Michigan. '

2. That at all times herein mentioned Defendant State of Michigan, through its
Department of Transportation (hereinafier “MDOT™) had ownership and jurisdiction of —36,
Livingston County, Michigan. |

3. ‘William Kirk Karwacki was the rider and Kathryn Ann Karwacki was the passenger
on M-36, That on or about August 29, 2009, Plainliﬁ', William Kirk Karwacki, was the operator of,
and Plaintff Kathryn Karwacki was a passenger 6n a 2007 Harley Davidsoﬂ motorcycle being
operated eastbound on —36 approximately .15 miles east of Kathryn, Unadilla Township,

Livingston, County, Michigan, and when proceeding around a curve at the above imeand place, said




motorcycle encountered pavement liberally covered with crack filler which covered approximately
75% of the northbound lane (towards Pinckney) énd also had excessive rutting of the pavement
surface, at which ime the motorcycle, which was leaned over to the right in negosiating the curve,
slipped on the crack ﬁlier and/or rutting and fell, and slid over into the oncoming lane, coming into
contact with another vehicle coming the other way, causing serious personal injuries to both
Plaintiffs.

4, That Defendant was negligent and failed to in its duty to maintain the
aforementioned highway in reasonable repair so that it was reasonably safe and convenient for
public travel including motorcycles, pursuant to MCL §691.1402(1) in failing to maintain the
improved portion of the highway including, but not limited to the eastbound lane of M-36 at the

aforementioned place as follows:

A. That Defendant knew, or in the exercise of reasonable care should have
known, that crack filler is a much slipperier surface than ésphalt paving and
is adistinct hazard and very dangerous for motorcycles to traverse, especially
around a curve under the circumstances of this incident.

B. That Defendant MDOT and/or contractors working under their supervision |

and control, appliedfar too much crack filler than is reasonable and proper for

the cracks that were in the highway at the place where the accident occurred.

matter.

C. That Defendant knew, or in the exercise of reasonable care should have
known that the rutting present on the road surface was excessive and
presented a distinctly hazardous condision for motorc;ycles to traverse,
especially around a curve under the circumstances of this incident.

D. That Defendant MDOT and/or contractors working under their supervision
and control, allowed the rutting to exist at a depth over and above that which .
is reasonable and proper in the surface of the highway at the place were the

accident occurred.




E. That Defendant MDOT had a duty to repave the surface of the highway rather
than to saturate most of its surface with crack filler as it did and to repair the
rutting present in the road surface at the ime of the accident. .
S. That Defendant knew of the aforementioned conditions with enough ime to remedy
same since. Further, that said defects as set forth above existed at least thirty (30) or more days
prior to the date of injury of the Plaintif§s. '
6. That a Notice of Intent To File Claim pursuant to MCL §691.1404(1) was served
upon the Michigan Court of Claims, in triplicate, by Certified Mail, return receipt requested, on or
about December 4, 2009. | ‘

7. That as a proximate cause of Defendant Road Commission’s failure to maintain the
aforementioned toad, Plainfiff WilliamKirk Karwacki suffered serions injuriesto hisleft and; right |

shoulder, as well as injuries to other portions of his body. Further, that said Plaintiff has endured -
much pain, suffering, torment, and mental anguish, and will continue to suffer further of same for
an indefinite period into the future and permanently.

8. That as a proximate cause of Defendant Road Commission’s failure to maintain the
aforementioned road, Plainiff, Kathryn Karwacki suffered a broken right leg and right hand, and
injuries to other portions of her body Further, that said Plaintiff has endured much pain, suffering,
torment, and mental anguish, and will continue to suffer further of same for an indefinite periodinto
the future and permanently.

9. That as a proximate cause of Defendant’s failure to maintain the aforementioned
road, Plaintiffs William Kirk Karwacki and Kathryn Karwacki suffered disfiguring scars and other
disfigurements, permanently, and has been caused to suffer embarrassment, humiliasion, and mental ‘
anguish therefor. _

10.  That as a proximate cause of Deferidant’s failure to maintain the aforemensioned
road, Plaintiffs William Kirk Karwacki and Kathryn Karwacki each suffered the loss of wages and
earnings, and fringe benefits including but not limited to medical insurance, property damage to the
motorcycle and clothing, and also have each incurred and became indebted for la.rge sums of money

as and for the hospital and medical care and treatment of their injuries and for non-related medical
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conditions.

11.  Thatasa proximate cause of Defendant’s failure to maintain the aforementioned road,
each plaintiff has suffered the loss of pleasures and enjoyments and may be caused to suffer further
loss of same for an indefinite period into the future. '

12.  Thatas 5 proximate cause of Defendant’s failure to maintain the aforementioned road,
each plaintiff has suffered the loss of the care, society, companionship, and consortium of their
respective spouse, and may be caused to suffer further loss of same for an indefinite period into the

future and permanently.

WHEREFORE, each Plainiff respectfully seeks judgment in their respective favor and

against the Defendant in a sum in excess of Twenty Five Thousand ($25,000.00) Dollars which the
trier of fact finds that each has sustained, together with costs, interest, and attorney fees.

" Law Offices of
Lawrence S. Katkowsky, P.C.

Dated: January 24, 2011

PROOF OF SERVICE

The undersigned certifies that the foregoing
instrument was served upon all parties to the above
cause to each of the attorneys of records herein at
their respective addresses as disclosed on the
pleadings gn ot 5=¢/

By: U.S, Mail Fax
Hand Delivery ___ Ovemight Delivery
Certified Mail ___ Other:
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Ingham County, Michigan

4

1 1 approaching the opposite lane.
2 Wednesday, February 23, 2010 - At 2:23 p.m. 2 At the time of the accident and in their notice
3 THE COURT: Okay. Are the parties here on 3 of intent and, in fact, even in their original complaint,
4 Karwackl versus Department of Transportation? 4 which was filed almost a year after the accident, |
5 MR. BLADEN: Yes, your Honor. 5 believe their argument or their belief that excessive
6 THE COURT: Okay. Who's here for Plaintiff? 6 crack fill or crack sealant that was placed on the road
7 MR. VESPRINI: Good afternoon, your Honor. 7 by the Road - er, by MDOT contributed to their accident
8 Dondi Vesprini appearing on behalf of the Plaintiff. 8 or caused it by causing a loss of friction on the roadway
9 THE COURT: Okay. And, Mr. Bladen, you're here 9 and causing their motorcycle to slip and fall. There was
10 on behalf of the Department of Transportation? 10 no mentlon of any road defect, such as rutting, potholes,
11 MR. BLADEN: Yes, your Honor. 11 gravel, any other kind.
12 THE COURT: Okay. This Is your motion, | 12 The four witnesses that were present at the
13 believe. 13 scene or riding with them were Jim and Vicki Dinverno,
14 MR. BLADEN: Yes, your Honor. 14 whowereriding In the - on the motorcycle together that
15 - THECOURT: Okay. Go ahead. 15 was riding parallel to the Karwackls most of that day,
16 MR. BLADEN: Thank you, your Honor. 16 sometimes ahead, sometimes behind depending on the flow
17 Your Honor, may it please the-Court, the 17 of the travel, but, nevertheless, fairly close to the
18 Michigan Department of Transportation brought this motion | 18 Karwackis. And Doug Smith, who was the lead motorcycle
18— under MCR-2- 116 (5 -govermmentabimmunityalso——|-to—in-the-chain-ufabout-cight-oraine bikes—And-next to———|
20 . (©)(10), (C)(8), but, under (C)(7), we're entitled to 20 Mr. Smith was Dan Dryer, who was ahead of the Dinvernos
21 attach supporting documents, Including affidavits or 21 In the chain of bicycles in the line.
22 deposition testimony. 22 THE COURT: He was ahead -
23 And the central issues for this motion are two 23 MR. BLADEN: He was ahead.
24 things: One, whether or not under MCL 691.1404 the 24 THE COURT: - of Plaintiff?
25 Karwackis listed all of the witnesses known to them at 25 MR. BLADEN: That's correct, your Honor.
3 5
1 the time with respect to their claim that a defect in 1 THE COURT: Okay.
2 M-36 caused their motorcycle to wipe out and injure both 2 MR. BLADEN: Immediately after the - when the
3 of them. 3 accident took place, both Mr. Smith and Mr. Dryer
4 The second Issue is whether or not a claim 4 indicated that - in Mr. Dryer's case he actually saw the
5 that, in fact, it was possible that rutting in the 5 Karwacki bike going up in the air after it had struck the
6 roadway was a cause of their accident, which was added by 6 bike. Both of them indicated they heard something going
7 amendment granted by this Court well after the notice 7 on behind them, immediately turned around and went back
8 period and was not noted in their notice, can be 8 to the scene.
9 maintained under the highway exception and under the 9 The same thing for the Dinvernos; they heard
10 notice provision. 10 something, turned around and went back to the scene.
11 As the Court knows, I'll sort of short summary 11 They were there literally within seconds. What did they
12 the facts of the case: The Karwackis were attending a 12 see at the scene? They could provide and did provide
13 motorcycle event in Lansing, Michigan, Labor Day weekend 13 testimony about the condition of the road, whether there
14 in August of 2009. And on the twenty-ninth of August, 14 were tar strips on the road, whether there were ruts in
15 the Karwackis, who were riding on the same motorcycle 15 the road, whether there was potholes, or whether there
16 together, Mr. Karawackl was driving it, and a number of 16 was gravel on the road.
17 their friends and acquaintances, including the four 17 Two of the witnesses, Mr. Dryer and | believe
18 witnesses that they didn't name in their notice, took off 18 Mr. Smith, testified about the condition, the medical
19 or left from Lansing around noontime - it's not exactly 19 condition -
20 clear exactly when they left - in order to make an 20 THE COURT: Were they listed?
21 excursion down to Hell, Michigan. 21 MR. BLADEN: No. .
22 And during the course of their ride on M-36 22 THE COURT: Okay.
23 heading towards Hell, Michigan, they were rounding a 23 MR. BLADEN: -- the physical condition of
124 . curve and the Karwackis lost control of their motorcycle 24 Mr. and Mrs. Karwacki. One -- they both aiso - the
25 and went down and struck an oncoming vehicle that was 25 witnesses could also testify about what Mr. and
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Mrs. Karwackiwere saying immediately after the accident.
Mr. Karwackl was telling people, "l don't know what
happened.” They were able to testify about the weather
conditions.

i That's an important point because whether or
not the tar strips contributed to the accident is
conditioned upon - is important to know what the
temperature of —- of — the ambient temperature of the
road was at the time of the accident because if it's
warmer, the tar strips are tackier, and they - and they
increase frictlon. And if it's cold out, they're
slippery. And if it's wet, it's slippery. So if they
can testify about it being sunny and relatively warm in
the 70s, that might indicate that it's not slippery.

In addition, Mr. Karwackl in his deposition
testified that the only reason he knew how fast he was
going - | think he testified something around 37 miles
per hour, but whatever the number, he got that

15 information-frem-Me-Dinverne—dfcourserthe-speed of———

the motorcycle at the time of the accident happened is a
crucial factor. That's necessary If you're going to do a
reconstruction of how the accident took place.

And, again, Mr. Dinvemo was the one who was
able to pace and tell Mr. Karwackl how fast they were
going because for most of the ride, he was traveling next
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-19—the-noticethe—claimant-haste-previde the-exact

THE COURT: And that was filed in time. There
Is no argument there, correct? '

MR. BLADEN: We're not - we're not disputing
that the notice that they did file was within the
120 days. But the proposition is - but what they have
to do is provide the information within 120 days.

The Burise case that we cited in our brief,
your Honor, stands for the proposition that you can amend
your notice and supplement it and update it as many times
as you want within 120 days. You're not limited to the
first one you filed. But once It's past that 120-day
deadline, you can't go back and fix the notice.

And that's what they tried to do with the
rutting claim and also - and they never actually fixed
the notice with respect to the witnesses except to the
extent that they testified about them in their
depositions well after this case had commenced.

The statutory provision at issue states that in

location and nature - specify the exact location and

nature of the defect and the witnesses known to the

claimant at the time. it doesn't specify what witnesses

means, doesn't specify what "at the time" means, and

doesn't specify what "known to the claimant” means. I'm

going to explain what all that means here today so that
9
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to the Karwacki bike or justahead or just behind.

All of these individuals were known to the
Karwackis at the time not only of the accident but at the
time they filed their notice of intent. These are not
anonymous bystanders or random people that may have come
by after the accident occurred. They were friends and
acquaintances of the Karwackis, many of whom they had
known for a long period of time.

The Dinvernos, in fact, followed the
ambulance to the hospital. They certainly discuss —
had discussions at the scene with these witnesses.

Mrs. Dinverno, in fact, took photographs of the

accident scene within literally minutes of the accident
occurring. They could testify about where the

motorcycles were located, who moved the motorcycle, if
anyone. So, in other words, they had tremendous amount
of information that was valuable, and the Karwackis knew
them and knew of —- knew that they knew something. They
may not have known all of the details of what they knew
but they knew that they must have known something. It’
strains credibility to believe that they didn't.

Now, as the Court knows, MCL 691.1404 requires
that a claimant to file an action - In order to preserve
an action under the highway exception to governmental
immunity has to file a notice of intent. And that -

W ©® I 6 W N R

I R e T T I TR =
H O L ® ¥~ &8 W & W N B O

22
23

25

the Court can rule on the motion.

I'll dispense with the easy one first: "At the
time." It could mean one of two things: Either, at the
time of the accident. Or, at the time that the notice
was filed. That's not really a relevant question for us
here because they knew about all of these witnesses at
the time of the accident and at the time that the notice
was filed. So it doesn’t matter how that Is interpreted.

The question is - central to this motion is
before | get to the rutting claim, is what is meant by
witnesses. The Plaintiffs’ argument is that the
definition here must be witnesses to the accident itseif.
Witnesses, who, in their words, observed - in their
affidavits, observed the accident or observed the bike
going down, but that cannot be - that cannot be the
definition because as | pointed out in our reply brief,
your Honor - well, for two reasons: Number one, under
subsection (2) of MCL 691.1404, the legislature gave MDOT
or the authority the power to investigate the claim. .

As we've cited many times in our brief,
your Honor, and under the Plunkett decision, two of the
main purposes of the notice provision is to give the road
authority an opportunity to go out and fix the problem
and an opportunity to investigate while the claim is
still fresh.

10




1 In order to do that, the legislature gave them 1 occurred, the known extent of the
2 Investigative tools, one of which was the ability to call 2 injury, the names of any
3 the claimants’ witnesses and put them under oath and ask | 3 witnesses to the accident, and
4 them about the claim, the extent their - the amount 4 that the person receiving the
5 thereof, and the nature of their injuries. 5 injury intends to hold the county
6 If the definition that they're proposing today 6 liable for damages.
7 is to the accident alone, witnesses to the accident, the 7 There is the language that the Plaintiffs want
8 investigative purpose of that provision to allow the 8 to apply to this case. The problem is, even though the
9 state in this case to call their witnesses to testify 9 legislature knew about that language "to the accident,”
10 about the claim, the amount thereof, and the extent of 10 It did not Include it in section 1404 of the GTLA. it
11 their injurles would be written out of the statute 11 took the words "to the accldent” out.
12 because how would we even know about those other 12 Now, | want to make one correction, your Honor.
13 potential witnesses, for example, to testify about the 13 In my brief, 1 point out that that language was in the -
14 extent of their injuries? The only way we would know 14 thelanguage I cited from MCR -- MCL 224.21 was in that
15 about it is if they told us, and that's what the purpose 15 statute since 1909. Actually, after doing some further
16 of the notice provision is. 16 research, that appears to be incorrect. it actually -
17 But aside from that, your Honor, there is 17 the very simllar language, and I'll explain this all In a
18 another strong clue that tells us exactly what the 18 minute, goes back to at least 1948 where the prior
19 lagislature- intended—Inour supplemental—a-gur——19—iteration-of thestatute said "witnesses-to-sajid———m———
20 reply brief, your Honor, I'd point this out: In the 20 accident." Not much of a difference.
21 highway exception provision itself, MCL 691.1402, the 21 In 1996, the legislature amended MCR 2 -
22 legislature which passed that provision in 1964 included 22 excuse me, MCR [sic] 224.21 subsectlon (3) to read "to
23 the following language. It's on page 4 of my 23 theaccident." Pretty much the same meaning.
24 supplemental brief, your.Honor -- er, excuse me, let me 24 In any case, what it tells us is that the
25 réphrase that. That's on page 3 of my supplemental brief |25 legislature knew and could have put into section 1404
11 13
1 in the second paragraph. 1 language specifying that the witnesses that the claimants
2 I'll continue whenever you're ready, 2 had to provide names of or Identify were witnesses to the
3 your Honor. 3 accident or to said accident. The legislature explicitly
4 THE COURT: Go on. 4 specifically did not do that.
5 MR. BLADEN: Okay. In that provision about 5 And we know they were aware of this statute,
6 midway through the paragraph of subsection (1) of MCL 6 number one. We have to presume the legislature is aware
7 691.1402, the legislature stated that: 7 of existing statute language as a matter of law. [ cite
8 The liability, procedure, and 8 the authority for that in our reply, your Honor.
9 remedy as to county roads under 9 And, number two, they referenced it directly in
10 the jurisdiction of a county road 10 sectlon 1402 of the Governmental Tort Liability Act.
11 commission shall be provided 11 They knew about the statute. They knew ~ must have
12 in...MCL 224.21. 12 known what the language was.
13 In other words, the procedures and policies and 13 So if you read subsection (2) of MCL 691.1404,
14 liabllitles with respect to county road commissions are 14 which gives the investigative powers to the authority -
15 to be determined by MCL 224.21. if you review that 15 road authority to call the claimants’ witnesses and to
16 particular statute, it actually has a notice provision 16 testify under oath about the claim, the amount thereof,
17 contained within it similar to but not identical to the 17 and the extent of their injuries, along with the obvious
18 one at issue here today. 18 decision of the legislature not to include the language
19 And in subsection (3) of MCL 224.21, the court 19 "to the accident” in section 1404(1), the only logical
20 -~ the legislature said the notice that should be 20 conclusion is that that is - that their - that
21 provided to the road commissions, quote: 21 Plaintiffs’ construction of the statute is wrong. And,
22 The notice shall set forth 22 frankly, there isn't any case law that supports their
23 substantially the time when and 23 argument either.
24 place where the .injury took 24 The closest thing they can get is. the Rule case
25 place, the manner in which it 25 as far as a published opinion. And that case merely
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1 stands for the proposition that just because you're at 1 Mr. Karwacki was at the scene immediately after it
2 the scene of an accident for purposes of notice doesn't 2 happened saying, "I don't know what happened. | don't
3 necessarily make you a witness. And | pointed out the 3 know what happened." Later on, of course, Mr. Karwacki
4 way that the court ruled on that was, the daughter who 4 is very descriptive of what happened in his deposition
5 was sitting in the car when her mother fell down on the 5 well after this took place. MDOT could use that to
6 sidewalk near the car, apparently her actual testimony 6 cross-examine Mr. Karwacki and ask him, "Well, didn't you
7 about what she knew, what she saw, what information she 7 say at the scene you didn't know what happened?”
8 had was never provided to the Court, was never 8 Again, we're not trying to create a question of
9 determined. So the court said, "We don't know what she 9 credibility or fact here on whether he did or didn't know
10 knew. Therefore, you can't conclude that she was a, 10 what happened. The point is, this is a material witness
11 quote, witness." Doesn't say anything about being a 11 that MDOT should have been notified about.
12 witness to the accident itself. 12 The same is true for Mr. Dinverno.
13 And case law now is clear that If you don’t 13 Mr. Karwacki said, "The only reason | know how fast ~" |
14 name the witnesses, your claim is.out, if you don't name 14 mean, I'm paraphrasing his testimony, but "I knew how
15 a known witness. 15 fast i was going is because Mr. Dinverno told me," or "l
16 Now, let's look at the Karwackis' affidavit. 16 learned it from Mr. Dinverno.” Mr. Dinverno testified he
17 Their testimony in their affidavit, which is almost 17 was able to pass it. That's critical information.
18 identical; there are slight differences for allowing for 18  Mr. Karwacki is not a direct witness to that because he
15— the fact that- M Kapwacki-was-diving—Theirtestimeny — | 35— deesntrememberit—He hasgottfrom-hisfriend;
20 is that the only people they knew about that observed the 20 Mr. Dinverno. is MDOT entitled to know about that
21 accident were the Battaglias, Michelle and Jerome 21 witness? Yes.
22 Battaglia. They didn't anywhere in their affidavit say, 22 THE COURT: You need to wrap up.
23 "Our understanding was that we only had to provide the 23 MR. BLADEN: All right. With respect to the
24 names of witnesses who observed the accident or witnesses | 24 rutting, your Honor, with respect to the rutting,
25 to the accident." They simply say, "The only ones we 25 your Honor, their own expert witness, Mr. Valenta, in
15 17
1 knew of who saw the accident occur were the Battaglias. 1 their affidavit said, "The only way you could possibly
2 But if you look at the notice itself, it's 2 know about this is if you're a trained highway engineer.”
3 Exhibit C to our original brief, your Honor, and they 3 And, in fact, the tar strips or the crack fill
4 also attach a copy, they list not just the Battaglias. 4 camouflaged them."
5 They list the investigating officers, Russell and 5 Now, the idea that MDOT would be put on notice
6 Treakle, from the Unadilla Township Police Department; 6 of the alleged rutting, which, by the way, falls within
7 Jesse Howard Mowry; Kenneth Johnson; and Brian Lorian. 7 the AASHTO standards for depth, according to
8 Although théy say, "There may have been 8 Mr. Valenta's own analysis of it. And according to the
9 others,” that actually we know that, of course, they knew 9  Plunkett case, there is no way MDOT would have been on
10 about others. But none of those other people, according 10 notice or even found it.
11 to their own testimony, observed the accident or at least 11 In fact, Mr. Geib, the head of the TSC - and
12 they didn't know that they observed the accident. 12 he's Exhibit No. K attached to our original brief,
13 In fact, the police officers arrived well after 13 your Honor -- said that when he heard about the accident,
14 the accidentoccurred to conduct an investigation. If 14 he sent out an associate engineer to go out and measure
15 their interpretation is correct that they didn't think 15 the amount of crack fill that was on the roadway to get
16 they needed to add the witnesses of people who didn't see |16 an average width and total surface area, nothing with
17 the accident actually take place, why would they add all 17 respect to the rutting because he wasn't aware of any
18 those other people? | think the answer is, those people 18 claim for rutting.
19 were listed in the police report and so they were being 19 That is a clearcut case where there is.no
20 over-inclusive because they wanted to make sure they 20 possible way MDOT could have been put on notice of
21 listed all possible witnesses, even ones who didn't see 21 rutting. And it wasn't added until after the complaint
22 the accident actually take place. So why didn't they 22 was amended by the Court or permitted to be amended by
23 listthose other four people? As i pointed out, they may 23 the Court. So that claim should be dismissed. I'll be
{24 provide some difficulty for the Karwackis. | 24 happy to answer any questions, your Honor, and | reserve
25 One of the witnesses testified that 25 some time for rebuttal.
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1 THE COURT: Okay. 1 for purposes of the notice statute.
2 MR. BLADEN: Thank you. 2 In the Rule case, the plaintiff tripped on a
3 THE COURT: Thank you. 3 piece of pipe that was sticking out of the sidewalk, and
4 Okay. Response? 4 she did that in front of her vehicle. She tripped in
5 MR. VESPRINI: Good afternoon. 5 front of her vehicle. The plaintiff's daughter was in
6 THE COURT: Good afternoon. 6 the front seat of the car and saw the fall. it's
7 MR. VESPRINI: Dondi Vesprini appearing on 7 undisputed, if you read that opinion, your Honor, that
8 behalf of the Plaintiff. Addressing the Defense 8 she saw the fall, but she did not see what caused the
9 allegations regarding listing of witnesses on my clients’ 9 fall.
10 notice of intent — 10 In that case, the court found that the evidence
11 THE COURT: Yes. 11 was inadequate to determine whether or not the daughter
12 MR. VESPRINI: - Defendant cites to 12 was a witness for purposes of the notice statute implying
13 MCL 691.1404(2), which gives the governmental agency the | 13 that a witness needs to actually see the accident itself
14 right to compel the claimant and his or her witnesses to 14 and possibly what caused it as well. That was a 1968
15 testify regarding the claim regarding the amount thereof 15 «ase.
16 and the extent of the injury and argues that the language 16 The implication in Rule was actually made
17 of this statute dictates that the term witnesses means 17 concrete in the concurring opinion of Judge Davis in a
18 any and all persons that have absolutely any information 18 case that | attached to my brief, Ketchum v City of Grand
19— whatsoever to dowith-the-claim.- 18-—Rapids-whichis-a-2008-Court-of Appeals-case, whara-he—
20 To the contrary, | argued the statute simply 20 stated, and | quote:
21 says what it does. If the governmental agency based on 21 1 finally note the defendant
22 the notice of intent wants to compel the claimants to 22 contends that plaintiff's notice
23 testify and any witnesses that they know of, they can do 23 Is also defective because it
24 that, but that statute doesn't provide any insight on 24 fails to list any witnesses.
25 what the term witnesses means or who that encompasses. 25 However, plaintiff was only
19 21
1 Defense also cites to the language of the 1 required to list witnesses of
2 notice provision of MCL 224.21, which as he stated is the 2 which she was actually aware.
3 statute regarding notice to be given a county road 3 This is an important provision here.
4 commission for defective county roads. Your Honor, that 4 Furthermore, a person is not
5 statute has absolutely no applicability in this case as 5 necessarily a witness just
6 this statute involves the Michigan Department of 6 because he or she is present at
7 Transportation regarding the defective highway under its 7 or near the scene of an accident
8 jurisdiction. 8 unless he or she actually
9 My definition, as counsel alluded to as to what [} observed or was involved in the
10 the term witnesses means and the statute applies in this 10 accident.
11 case, isn't something | created. Case law that 11 And Judge Davis actually referred back to the
12 specifically interprets the statute at issue, which is 12 Rule case as authority for that proposition. In the
13 691.1404(1), has addressed what it means to be a witness 13 Ketchum case, Judge Davis continued:
14 for purposes of the notice of intent. 14 The evidence here showed that a
15 The Burise v City of Pontiac case, which is a 15 number of individuals observed
16 Michigan Court of Appeals case from 2009, gave some 16 the defect and observed plaintiff
17 guidance when it said that a notice of intent may not be 17 immediately after her fall, and
18 found to be defective for a failure to name witnesses of 18 plaintiff was certainly aware of
19 whom the claimant was unaware. 19 those individuals, but none of
20 The other case which adds significant light on 20 them actually observed
21 this is the Rule v Bay City case, which was a 1968 case, 21 plaintiff's fall. 1 agree with
22 that was interpreting a notice provision prior to the one 22 the trial court that none of
23 atissue, but the language was substantially the same. 23 those individuals were witnesses
24 And as counsel has admitted, the mere presence of a 24 of the kind that plaintiff was
25 person at the scene does not make that person a witness 25 required to disclose in her
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notice to defendant.

In the case at bar, your Honor, in the Karwacki
matter, the only persons who actually observed and/or
were involved in Mr. Karwacki's accident were Jerry and
Michelle Battaglia, who were riding immediately behind
Mr. Karwacki as they went through the curve at issue.
Michelle testified that she was only two to three bike
lengths behind Mr. Karwacki as they went into the curve.
She actually observed Mr. Karwacki's back tire slide due
to some type of a slide maneuver on the tar strips that
were on the roadway. She saw his bike go down, impact
the on-coming car that he slid Into in the other lane of
traffic, and Mr. Karwacki’'s bike came back and hit
Michelle. So she was actually involved in the accident,
not only observed it.

Jerry Battaglia was right behind his wife,

SO feet behind Mr. Karwacki. He testified that he saw
Mr. Karwacki’s bike sideways - in the sideways position

19 across-the-centerline—He-saw;-actually-ebserved
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The second reason that the Defense argument is
flawed, your Honor, is because the persons that he
alleges should have been named, these other people who
were riding, the evidence is clear that they did not see
the accident. And I'd just refer to Defendant's brief
where he summarizes their testimony. Everything they saw
took place after the accldent. They didn't see the
accident happen.

Many of the people that counsel references were
actually in front of the Karwackis. And they admitted
that they heard a crash, looked back, and by the time
they looked back, the accident had occurred. None of
them saw the accident, nor were any of these people
actually involved in the accident. They got through -
made it through the curve unscathed.

As Jerry and Michelle Battaglia were the only
witnesses known to the Plaintiffs within the notice -
the 120-day notice period and were, in fact, named on the

--a—notice-of-iatent-the-petice-of-Hintent-was compliantwith-——;

24

20 Mr. Karwacki’s bike make contact with that on-coming car, 20 the notice statute.
21 and, unfortunately for Mr. Battaglia, observed 21 Briefly, your Honor, with regards to the
22 Mr. Karwacki's bike then run into his wife's motorcycle 22 rutting issue, 'm not arguing that the notice of intent
23 and take her down. 23 did not mention the words rutting. There was no specific
24 As the Battaglias were the only two people who 24 mention of rutting in my clients’ notice of intent that
25 saw or were involved in the accident, these were the only 25 was filed.
23 25
1 witnesses required to be named under the notice provision 1 However, your Honor, the notice of intent per
2 atissue in this case, your Honor. Defendant's argument 2 case law that I've stated relying heavily on the Plunkett
3 that Plaintiff was required to name the multitude of 3 case, which is the Court of Appeals case that was decided
4 other people who were - happened to be riding in the 4 in 2009, makes clear that so long as the notice of intent
5 group that afternoon is flawed for two reasons: 5 reasonably apprises the governmental agency of the nature
6 The statute — first, the statute is clear that 6 of the claim and if the notice of intent taken as a whole
7 the Karwackis were only required to name those witnesses 7 substantially complies with the notice statute, then your
8 actually known at the time. While Defense has argued a 8 notice of intent is a good notice, your Honor.
9 bunch of times that the Karwackis knew of other people, 9 The Plunkett case, | think part of it -- part
10 there is no evidence to that effect, your Honor. 10 of the Plunkett case's value is that it demonstrates the
11 | submitted an affidavit from Mr. and 11 type of notice of intent that courts will find to
12 Mrs. Karwacki that said that the only two witnesses they 12 reasonably apprise the governmental agency of the nature
13 knew of who saw the bike go down and saw the accident 13 of the defect. In the Plunkett case, the notice of
14 occur were the Battaglias. Thus, even if there were 14 intent - and | should point out this was a case against
15 other actual witnesses to the accident, the only two that 15 MDOT as well, so MDOT is very familiar with this case.
16 my clients were aware of at the time of the notice ~- 16 The notice of intent in the Plunkett matter stated that
17 that.the notice provision was in effect were the 17 the claim arose when Ms. Plunkett, quote, struck
18 Battaglias, and they were named. 18 standing/pooled water on the roadway surface while
19 Defense counsel has mentioned that there were 19 driving, which then caused her vehicle to hydroplane out
20 some other people that were named in the notice of 20 of control and strike a tree on the west side of the
21 intent. Your Honor, | can tell you as an officer of the 21 roadway.
22 court those were provided by my office counsel because 22 The complaint that Ms. Plunkett’s estate filed
23 those were names on the witness list - er, on the police 23 argued that MDOT was negligent in altering the super-
{24 report, sothose were added. They didn't have to be, but 24 elevation of the roadway, and the surface of the highway
25 they were added because they were on the police report. 25 was defective due to excessive rutting, which is exactly
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1 what we allege in our complaint. 1 could have been a proximate cause of the accident. As
2 As is the case at bar, defense counsel argued 2 soon as | found that out, your Honor, | came to this
3 In the Plunkett case that since the notice of intent did 3 Court, and | asked this Court to allow me to file an
4 not specifically use the word super-elevation or rutting, 4 amended complaint, to amend the complaint to add
5 the complaint that based negligence on these grounds was 5 allegations of rutting. This Court granted that over the
6 barred. The court disagreed with defendant then and said 6 argument of counsel, which was virtually an identical
7 thattaken as a whole, the notice reasonably apprised 7 argument as he made today; that the amendment should not
8 MDOT of the nature of the defect. 8 have been allowed because the rutting was not mentioned
9 The court stated that although it did not use 9 in the notice of intent.
10 the words rutting or super-elevation, it adequately 10 Your Honor, this ~ the state of Michigan has a
11 described the location and nature of the defect to the 11 very, very long line of juris prudence allowing liberal
12 extent that it reasonably apprised MDOT of the Plunkett's 12 amendments of complaints, liberal amendments of
13 claims. 13 pleadings. | cited many, many cases confirming that.
14 In this case, your Honor, the notice of intent 14 And, in fact, your Honor, Defendant has cited no
15 that was filed admittedly did not use the word rutting, 15 authority against the proposition that we couldn’t amend
16 similar to the notice of intent In the Plunkett case. 16 the complaint.
17 However, your Honor, it's Plaintiffs’ position that the 17 The reason that there is no authority out
18 language of the notice of intent, when taken as a whole, 18 there, your Honor, is because it would fly in the face of
39 —adequately described tha location-and-nature of the —— j-19-—Michigar's-lorg-standingjuris-prudencaregasding-the ——
20 defect to the extent that it reasonably apprised 20 allowance of amendments of pleadings. Thatis what
21 Defendant of Plaintiffs’ claims. 21 discovery is for.
22 It's very specific to location. iIn fact, 22 If - if Defense counsel’s position is correct
23 Defendant is not arguing that they weren't aware of the 23 that the amendment should not have been allowed, then you
24 location of the defect. It's also very specific not only 24 would never, ever, ever be able to amend a pleading to
25 describing the crack fill, but the language of the notice 25 add a count of negligence against a governmental agency.
27 29
1 of intent specifically alleges a failure on the part of 1 This issue has been decided. The amendment was
2 the Defendant to "repave the surface of the highway." 2 granted, your Honor. In fact, when you granted the
3 Given the specificity of the location, the 3 order, you actually ordered that any investigation as to
4 specificity of speaking of the crack fill defect, 4 the rutting be done by each side’s expert at the same
5 certainly this would - gave Defendant enough important 5 time. Defendant is simply seeking a second bite at the
6 facts to send somebody out, investigate the cracking, and & apple on this issue, your Honor.
7 investigate the need to repave the roadway and would have 7 And for all of the reasons that I've mentioned,
8 discovered potential issues with rutting of the road 8 1would ask that Defendant’s motion be denied in its
9 surface. 9 entirety. Thank you, Judge.
10 Given the specificity of the notice of intent 10 THE COURT: Okay. Five minutes for rebuttal,
11 and in reliance on the Plunkettcase, your Honor, 11  Mr. Bladen.
12 although the notice of intent in the case at bar did not 12 MR. BLADEN: All right, your Honor. Briefly.
13 specifically use the word rutting, | argue that it was 13 All right. With respect to the Rule case, | believe that
14 sufficient to reasonably apprise Defendant of the claim. 14 the facts of that case, there was no testimony from the
15 in the altemative, your Honor - and I'll be 15 daughter herself about whether she saw the accident or
16 brief on this one because the Court actually already 16 not. Whether she saw her mother fall was testimony from
17 decided this issue. In the alternative, if this Court 17 her mother. And the court said, "Look, you can't base
18 were to find that the notice was good only as to the 18 the decision on whether she was a witness or not merely
19 crack fill, that it wasn't sufficient to include any 19 on the hearsay testimony of her mother." You have to go
20 allegation of rutting, you may recall, your Honor, 20 to the direct source, and that's the witness. And that's
21 sometime ago, probably eight or nine months ago, | came 21 what we did in this case. We got their depositions. And
22 before this Court when my expert, Jim Valenta, went out 22 we know exactly what they saw and what they didn't see.
23 inJanuary of last year to investigate the roadway to do 23 Second, the Ketchum case, first and foremost,
24 some homework on the crack fill issue, and he found that 24 . your Honor, let me.— | apologize, your Honor. The
25 the rutting existed. It could have created an issue. it 25 Ketchum case, number one, it's unpublished, not binding.
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1 Number two, Judge Davis's concurrence wasn't 1 along the wheel tracks. The crack fill they alleged
2 even part of the majority opinion in Ketchum to the 2 messed up the friction coefficient for their tires, and
3 extent that it even would be considered relevant. The 3 so they slipped and fell on it. Completely two different
4 majority in Ketchum didn't even get to the issue of 4 claims. Two different alleged defects.
5 whether or not the witnesses were properly named or 5 And this is not merely a situation where they
6 not. They said we -- in fact, on page 3 of the slip 6 described in general terms, "My bike went down due to a
7 opinion, which is Exhibit 8 attached to the Plaintiffs’ 7 discontinuity in the road,” and they didn't use the word
8 brief, that -- they list all the alternative arguments 8 rutting. They gave a completely misleading notice that
9 that the defendant in that case made, and one of them was 9 did not apprise MDOT of any possibility that itwas a
10 the witnesses who helped Mrs. Ketchum get up and assisted | 10 pavement defect. And the allegation that, "Well, you
11 herafterthe accident were not listed in the notice. 11 didn't maintain the road,” that goes to the fact that you
12 They said, "We don't have to get to that point 12 used too much crack fill to fill the cracks. It has
13 because we've ruled that it wasn't precise as to the 13 nothing to do with whether or not you fixed rutting. At
14 nature of the defect." And so that's noteven a holding 14 leastthat's the obvious intent of the notice. And
15 inthat case. And | think as | pointed out, Judge Davis, 15 that's what was said, frankly, in their original
16 while | respect his opinion, is incorrect on the law 16 complaint.
17 because if you look at the statute, and | pointed out the 17 Now, counsel engaged in a little bit of
18 statutory interpretation, there is no possible way that 18 hyperbole by saying, "Well, this would never allow -- if
19 that could be the-intent of the legislature. 10 the-Courtwould-throw-itout-it would-neveraffowan———
20 With respect to the amendment of the complaint - j20 amendment against the state of Michigan.” That's not
21 and the rutting, your Honor, your Honor specifically 21 true, first of all. What we're talking about here is a
22 asked me whether | was intending to file a motion for 22 notice of intent requirement. You have to provide notice
23 summary disposition at some point, and | said we reserve 23 of this - of the exact location and nature of the
24 the right to do that, and you granted the amendment even 24 defect. The Court-- Supreme Court in the Rowland case
25 though we - we stated that. 25 said you have to enforce the statutory notice provision
31 33
1 We have the right to bring this amendment -- 1 as written.
2 this motion. We're not questioning at this point the 2 And, finally, while counsel, and | understand
3 amendment of the complaint. We're questioning at this 3 why, relies on Plunkett, | pointed out in our reply
4 point the claim itself. We've actually had our 4 brief, your Honor, the recent Supreme Court case in
5 investigative people go out there and do the 5 Jakapovich [phonetic] calls that seriously into question
6 investigation now. You know, we could bring a separate 6 because the Court of Appeals in Jakapovich relies heavily
7 motion strictly on whether or not this is even a defect 7 on the very same language that counsel relies on today in
8 under the law. Under the Plunkett case, it doesn't even 8 Plunkett.
9 meet the statutory - it wouldn't even meet the AASHTO 9 In Jakapovich, the lady fell down on the
10 definition of an unacceptable rut, even if they do exist. 10 sidewalk in front of two houses. She gave the address of
11 Another problem we have is, we don't know if 11 one house but the defect was actually in front of the
12 the ruts were there on the date of the accident. The 12 other house or other address. They were right next to
13 earliest that you could say the ruts existed is when 13 each other. The trial court said, "Oh, that's not a --
14 Mr. Valenta went out there because MDOT certainly didn't 14 that's substantial compliance. it's a technical defect,
15 see any before then. 15 and I'm denying the motion for summary disposition.” The
16 As | pointed out, Mr. Geib sent out an 16 Court of Appeals, relying on Plunkett using the same
17 associate engineer to go out there and measure the crack 17 language that counsel relied on said, "Oh, that's a
18 fill. Nothing, nothing about any ruts. And the 18 technical defect. You have to liberally construe the
19 discussion of crack fill is a completely different 19 notice provisions in favor of the claimant, etcetera.”
20 alleged defect from a rut. It's like saying there was 20 They cited substantial compliance. Supreme Court said,
21 ice on the road versus a pothole or there was a slippery 21 "Nope.”
22 substance on the road versus a pothole, or there was 22 THE COURT: Your four or five minutes are up.
23 gravel on the road that caused me to slip and fall versus 23 MR. BLADEN: The Supreme Court said, "No. The
24 a pothole. 24 claim should have been dismissed.” Thank you,
25 Rutting is a physical depression in the road 25 your Honor.
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1 THE COURT: Okay. And the Court notes that 1 nature of the defect, it's obviously a problem with the
2 this motion was brought under 2.116(C)(7) for failure to 2 highway, the crack filler, the Department was put on
3 properly plead in avoidance of governmental immunity. 3 notice that -- so they had the opportunity to go out
4 And the Court notes that this Plaintiffs' claim 4 immediately and investigate the claim. I'm sure there is
5 is brought under the highway exception to the 5 pictures of the road that were taken by the engineer
6 Governmental Tort Liability Act, which is 691.1401. And 6 immediately after it happened.
7 pursuant to that exception, the Department of 7 So | believe the purpose of the notice to give
8 Transportation is required to keep a highway under its 8 the governmental agency an opportunity to investigate the
9 jurisdiction in reasonable repair and in a condition 9 claim while it was still fresh was accomplished and also
10 reasonably safe and fit for travel. And if not so 10 the opportunity to remedy the defect. -So the-Court
11 maintained, a party may recover damages suffered by the 11 denies Defendant's motion based on that argument.
12 governmental agency's lack of reasonable repair in 12 Now, their argument that Plaintiff has failed
13 maintaining the highway in a safe condition. 13 to provide witness — names of the witnesses known at the
14 However, there is a notice provision that the 14 time by the claimant, the Court is also denying that
15 Plaintiff must provide to the governmental agency. And 15 motion for the reason that there were several people
16 under the case law, the purpose is twofold, which has 16 riding motorcycles in a group. Plaintiff listed the two
17 been discussed by counsel. One, to provide the 17 that were directly behind Plaintiffs’ motorcycle in
18 governmental agency with an opportunity to investigate 18 addition to several other witnesses who were listed in
e 118 theclaimrwhiledts still-fresh-and-also-to-give-the 19—the-pelice-report:
20 agency an opportunity to remedy the defects before other |20 So the question is, who actually is a witness?
21 persons are injured. 21 s it anybody in the vicinity who is a witness that's
22 Now, pursuant to section 1404(1), the notice 22 required to be named, or is it just people who actually
23 must be filed within 120 days with the Court of Claims 23 witnessed the accident? And there is different cases
24 Clerk and shall serve notice on the agency of the 24 that discuss the definition of a witness, but | believe
25 occurrence of the injury and the defect. The notice 25 the interpretation that a witness must actually see the
35 37
1 shall specify the exact location, nature of the defect, 1 accident and possibly what caused it would be the
2 the injuries sustained, and the names of the witnesses 2 witnesses to be named.
3 known at the time by the claimant. 3 There is, you know, scheduling orders and other
4 So Defendant's arguing that the case should be 4 requirements for witness lists being named later during
5 dismissed because Plaintiff has failed to comply with 5 the course of litigation. But the witnesses from the
6 that notice provision, first, specifically, as to not 6 police report and the two people who were on motorcycles
7 including their theory that rutting may have been a cause 7 directly behind Plaintiff, | believe, was sufficient.
8 of the accident. 8 They were present at the time of the accident, and they
9 Plaintiffs’ notice included excessive crack 9 actually witnessed the accident. And they're the ones
10 filler caught -- was one of the causes. Also they 10 known to Plaintiff at the time, according to Plaintiffs’
11 alleged failure to repave that area of the road rather 11 affidavit.
12 than allowing the surface to become saturated with crack 12 So the Court is denying the motion regarding
13 filler, and that was the condition or nature of the 13 the notice of intent being defective due to Plaintiffs’
14 defect provided by Plaintiff in their notice, and rutting 14 failure to provide every and all possible witnesses in
15 was not mentioned. 15 their notice of intent.
16 However, the Court did grant Plaintiffs’ motion 16 Mr. Vesprini, if you'd submit an order, please.
17 to amend their complaint, and they added the defect of 17 MR. VESPRINI: | will, your Honor. Thank you.
18 excessive rutting. And Defendant opposed that motion for | 18 MR. BLADEN: Actually, your Honor, | have a
19 the same argument that's made here today and has not 19 draft order that I'll shown Mr. Vesprini --
20 appealed that decision or requested reconsideration. 20 THE COURT: Okay.
21 However, looking at the case law, | don't 21 MR. BLADEN: -- with your permission. If he's
22 Dbelieve that there is a requirement that all possible 22 okay with it, we can submit that.
23 legal theories be included in the notice of intent. It 23 THE COURT: Okay.
24 - by providing the location of the defect, and that was 24 (At 3:14 p.m., the matteris
25 specifically spelled out in the notice of intent, and the 25 concluded.)
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On order of the Court, the application for leave to appeal the March 9, 2010
judgment of the Court of Appeals is considered, and it is DENIED, because we are not

persuaded that the questions presented should be reviewed by this Court.

3

MARILYN KELLY and HATHAWAY, JJ., would grant leave to appeal.

1, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the

June 28, 2011

foregoing is a true and complete copy of the order entered at the direction of the Court.

Clerk



STATE OF MICHIGAN

COURT OF APPEALS

REGINA OSBORNE, UNPUBLISHED
March 9, 2010
Plaintiff-Appellee,
v No. 289313
' Oakland Circuit Court
CITY OF PONTIAC, LCNo. 2007-086702-NO
Defendant-Appellant.

Before: Donofrio, P.J., and Meter and Murray, JJ.

PER CURIAM.

Defendant appeals as of right from the trial court’s order denying its motion for summary
disposition based on governmental immunity. See MCR 2.116(C)(7). We reverse and remand
for further proceedings consistent with this opinion. This appeal has been decided without oral
argument pursuant to MCR 7.214(E).

On August 21, 2007, plaintiff was injured when she was riding her bicycle and hit a
pothole on Carriage Circle in Pontiac. Plaintiff sued defendant under the highway exception to
governmental immunity on October 19, 2007, but never sent a separate notice of the incident. At
issue here is whether the complaint provided sufficient notice to defendant.

MCL 691.1404 provides, in relevant part:

(1) As a condition to any recovery for injuries sustained by reason of any
defective highway, the injured person, within 120 days from the time the injury
occurred, except as otherwise provided in subsection (3) [dealing with minors and
persons incapable of giving notice] shall serve a notice on the governmental
agency of the occurrence of the injury and the defect. The notice shall specify the
exact location and nature of the defect, the injury sustained and the names of the
witnesses known at the time by the claimant.

(2) The notice may be served upon any individual, either personally, or by
certified mail, return receipt requested, who may lawfully be served with civil
process directed against the governmental agency, anything to the contrary in the
charter of any municipal corporation notwithstanding . . . . [Emphasis added.]
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The complaint identified the location of the defect as “on Carriage Circle
intersection of Auburmn Road” in the City of Pontiac. The nature of the defect was identified as
“uneven/unlevel/crumbling concrete, and/or improperly patched repairs.” The injury sustained
was well-described; this element is not at issue. No witnesses were identified at all, despite the
fact that there were indeed known witnesses. :

After 120 days had passed since the accident, defendant moved for summary disposition,
arguing that notice must be given before the lawsuit is commenced; i.e., the complaint itself
cannot serve as the notice required by MCL 691.1404. Defendant asserted that even if the
complaint could serve as notice, plaintiff’s complaint did not contain all the necessary elements
because she did not identify the exact location of the defect or name any witnesses known at the
time. Plaintiff countered that neither the statute nor case law requires notice to be separate from
the complaint or to be sent before the complaint is filed. She also asserted that she sufficiently
described the location of the defect and that, although she did not name known witnesses, she
substantially complied with the requirements of MCL 691.1404, and that was sufficient.

The trial court found that the complaint could serve as notice and that it was adequate
despite not naming witnesses because “the motive behind the statute [is] to prevent future
injuries, not as a precondition to a lawsuit or a potential Summary Disposition motion for
defendant.”

We review de novo a trial court’s decision to grant or deny a motion for summary
disposition. Spiek v Dep'’t of Transportation, 456 Mich 331, 337; 572 NW2d 201 (1998).
Statutory interpretation is a question of law that we also consider de novo on appeal. Detroit v
Ambassador Bridge Co, 481 Mich 29, 35; 748 NW2d 221 (2008).

We agree with defendant that plaintiff’s complaint lacked required elements and
therefore was not sufficient to provide the notice required by the statute. Plaintiff correctly notes
that there is case law holding that, in general, substantial compliance may be sufficient to satisfy
a statutory notice provision. See Meredith v Melvindale, 381 Mich 572, 579-580; 165 NW2d 7
(1969), and Mullas v Secretary of State, 32 Mich App 693, 697-698; 189 NW2d 141 (1971).
Although these cases have not been expressly overruled, in 2007, our Supreme Court issued
Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 200; 731 NW2d 41 (2007), in which it
stated that, at least with regard to the highway exception to governmental immunity, there must
be strict compliance with the conditions and restrictions of the statute. Since then, cases
construing the highway exception have strictly adhered to the letter of the statute, and this Court
remains bound by Rowland’s insistence on strict compliance with the statutory requirements. In
Burise v City of Pontiac, 282 Mich App 646, 652; 766 NW2d 311 (2009), this Court held that the
first notice sent by the plaintiff “did not comply with the requirements set forth in MCL
691.1404(1) because plaintiff did not disclose the name of a known witness” (emphasis added).
Thus, the complaint in the present case also does not comply with the statutory requirements.

! Unlike in Burise, 282 Mich App at 652, plaintiff here did not cure the defect in notice within
the 120-day notice period.

at or near the



Moreover, the cases cited by plaintiff as allowing mere “substantial compliance” are
distinguishable. Those cases involve facts where the plaintiff attempted to provide the required
information but arguably did so inadequately, or where there was no evidence that the plaintiff
knew of witnesses at the time. Here, plaintiff completely omitted one of the requirements for no
apparent reason, despite the information being available to her well before the filing of the
complaint. This makes her argument about “substantial compliance” weak, and considerably
without case support, even if we were to find we could ignore the statutory requirement.

We reverse and remand for further proceedings consistent with this opinion. We do not
retain jurisdiction.

/s/ Pat M. Donoftrio
/s/ Patrick M. Meter
/s/ Christopher M. Murray

2 Given our holding, it is unnecessary to address the issue regarding whether plaintiff was
required to provide notice separately from her timely-filed complaint.
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STATE OF MICHIGAN
COURT OF APPEALS

JAMES D. WODTKE, UNPUBLISHED
' January 18, 2011
Plaintiff-Appellant/Cross-Appellee,
v No. 294322
. Livingston Circuit Court
CITY OF HOWELL, LC No. 09-024257-NO
Defendant-Appellee/Cross-
Appellant.

Before: HOEKSTRA, P.J., and CAVANAGH and BORRELLO, JJ.

PER CURIAM.

Plaintiff appeals as of right the trial court’s order granting summary disposition to
defendant under MCR 2.116(C)(7). Because we conclude that plaintiff failed to give notice in
compliance with MCL 691.1404(1), we affirm.

I. BASICFACTS

In the moming of July 11, 2008, plaintiff and Anne Goulah left their apartments to walk
to a gas station at the intersection of West Road and Grand River Avenue in Howell. They
walked on the sidewalk bordering West Street toward Grand River Avenue. Before they reached
the driveway to the house at 114 West Road, they left the sidewalk to cross the road. Plaintiff
looked down to see where his feet were going, looked up to cross the street, and then he fell into
a hole. Plaintiff described the hole, which was near a storm drain, as one and a half feet wide
and three to four feet deep. The hole, hidden by long grass and twigs, was not visible to the
naked eye.

After plaintiff got himself out of the hole, he walked back to his apartment, where he
called defendant’s Department of Public Works (DPW) and reported the hole. Plaintiff’s
telephone call was memorialized by the DPW in a complaint report. According to the complaint
report:

Resident called because he fell into a sink hole, next to a manhole on West St.
near the Bay Station. The hole is about 1ft wide by 2ft deep. He banged up his
knee and elbow, and doesn’t want anyone else to fall into it.
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Erving Suida, defendant’s “DPS Superintendant,” and another city employee looked at
the storm drain in front of 114 West Street the same day that the DPW received plaintiff’s
telephone call. According to Suida, there was no sink hole to the side of the storm drain. Suida
did barricade the area, however, because the “grade” to the drain was steep. Within a week,
employees of defendant added a “block™ to the storm drain, which had the effect of raising the
drain’s lid six or seven inches.

Plaintiff sued defendant for maintaining a “defective highway”! Defendant moved for
summary disposition. It argued that the hole in which plaintiff fell was located in a berm, which
is not included in the statutory definition of a “highway,” MCL 691.1401(e), that plaintiff could
not prove that it knew of the hole’s existence and had a reasonable time to repair it, as required
by MCL 691.1403, and that plaintiff failed to give notice in compliance with MCL 691.1404(1).
The trial court granted summary disposition to defendant on the basis that plaintiff’s telephone
call to the DPW did not satisfy the requirements of MCL 691.1404(1).

II. STANDARD OF REVIEW

We review de novo a trial court’s decision on a motion for summary disposition. Moser
v Detroit, 284 Mich App 536, 538; 772 NW2d 823 (2009). Summary disposition is proper under
MCR 2.116(C)(7) if the “{t]he claim is barred because of . . . immunity granted by law....” In
deciding a motion for summary disposition based on MCR 2.116(C)(7), we must accept as true
the allegations in the complaint unless contradicted by documentary evidence submitted by the
parties. Odom v Wayne Co, 482 Mich 459, 466; 760 NW2d 217 (2008). “If no facts are in
dispute, or if reasonable minds could not differ regarding the legal effect of those facts, then the
question whether the claim is barred by governmental immunity is an issue of law.” Dybata v
Wayne Co, 287 Mich App 635,637, _ NW2d ___ (2010). .

0. ANALYSIS

Plaintiff claims that the trial court erred in granting summary disposition to defendant
based on his failure to provide proper notice because he is mentally incapable of giving notice.
He asserts that because his disability is ongoing, he has until 180 days after a guardian is
appointed to give notice to defendant. We disagree.

Plaintiff briefly raised this issue before the trial court at the hearing on defendant’s
motion for summary disposition. However, plaintiff never briefed the issue in writing, and he
did not direct the trial court to any record support for his claim. Under the circumstances, we
conclude that plaintiff failed to properly preserve the issue for appellate review. Polkton Charter
Twp v Pellegrom, 265 Mich App 88, 95; 693 NW2d 170 (2005). We, therefore, need not address
the issne. Smith v Foerster-Bolser Const, Inc, 269 Mich App 424, 427; 711 NW2d 421 (2006).

! Plaintiff also claimed that the condition of West Street was a nuisance per se. The trial court
granted summary disposition to defendant on the nuisance per se claim, and plaintiff does not
appeal the grant of summary disposition on that claim.
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However, because the Court may overlook preservation requirements, Johnson Family Ltd
Partnership v White Pine Wireless, LLC, 281 Mich App 364, 377; 761 NW2d 353 (2008), we
will address plaintiff’s claim.

Pursuant to the governmental tort liability act, MCL 691.1401 et seq., a governmental
agency is generally immune from tort liability while engaged in the exercise or discharge of a
governmental function. MCL 691.1407(1); Rowland v Washtenaw Co Rd Comm, 477 Mich 197,
202; 731 NW2d 41 (2007). There are six statutory exceptions to governmental immunity, Lash v
Traverse City, 479 Mich 180, 195, 195 n 33; 735 NW2d 628 (2007), including the highway
exception, MCL 691.1402. Pursuant to the highway exception, a person who suffers injury
caused by a governmental agency’s failure to keep a highway under its jurisdiction in reasonable
repair and in a condition reasonably safe and fit for travel may recover the damages suffered by
him from the governmental agency. MCL 691.1402(1); Burise v City of Pontiac, 282 Mich App
646, 652; 766 NW2d 311 (2009).

‘However, to bring a claim under the highway exception, the injured person must provide
notice to the governmental agency. MCL 691.1404(1); Plunkett v Dep’t of Transp, 286 Mich
App 168, 176; 779 NW2d 263 (2009). The purpose of the notice requirement is two-fold: “(1)
to provide the governmental agency with an opportunity to investigate the claim while it is still
fresh and (2) to remedy the defect before other persons are injured.” Plunkett, 286 Mich App at
176-177.

The notice provision, MCL 691.1404, provides:

(1) As a condition to any recovery for injuries sustained by reason of any
defective highway, the injured person, within 120 days from the time the injury
occurred, except as otherwise provided in subsection (3) shall serve a notice on
the governmental agency of the occurrence of the injury and the defect. The
notice shall specify the exact location and nature of the defect, the injury
sustained and the names of the witnesses known at the time by the claimant.

* %k k

(3) If the injured person is under the age of 18 years at the time the injury
occurred, he shall serve the notice required by subsection (1) not more than 180
days from the time the injury occurred, which notice may be filed by a parent,
attorney, next friend or legally appointed guardian. If the injured person is
physically or mentally incapable of giving notice, he shall serve the notice
required by subsection (1) not more than 180 days after the termination of the
disability. In all civil actions in which the physical or mental capability of the
person is in dispute, that issue shall be determined by the trier of the facts. . . .

Plaintiff’s deposition testimony establishes that plaintiff suffers from mental illness. He
is “manic depressive, bipolar,” and takes numerous medications each day. He receives services
through Community Mental Health. However, there is no evidence that plaintiff’s mental illness
rendered him mentally incapable of providing the notice required by MCL 691.1404(1).

- Notably, there is no affidavit from any mental health professional stating that plaintiff was
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mentally incapable of providing the required notice. There is not even an affidavit that details
plaintiff’s mental abilities. In addition, plaintiff lives independently, he telephoned the DPW
within hours after the fall to report the hole, and within five months of the fall he retained an
attorney. These facts rebut any suggestion that plaintiff was not mentally capable of providing
notice. There is simply no evidence submitted by plaintiff that would justify a trier of fact in
finding that he was mentally incapable of providing the required notice. Accordingly, we reject
plaintiff’s argument that, pursuant to MCL 691.1404(3), he has until 180 days after a guardian is
appointed to provide notice to defendant. Plaintiff, being mentally capable of providing notice,
was required to give notice to defendant within 120 days after the incident. MCL 691.1404(1).

Plaintiff asserts that his telephone call to the DPW was sufficient under MCL
691.1404(1) because defendant, based on the information he gave to the DPW, was able to, and
actually did, investigate and remedy the defect. We disagree.

In Rowland, 477 Mich at 200, our Supreme Court held that MCL 691.1404(1) must be
applied as written. In doing so, it overruled case law which held that an injured person’s failure
to comply with the notice provision did not bar a claim brought under the highway exception
absent a showing of actual prejudice to the governmental agency. Jd. The Supreme Court stated:

MCL 691.1404 is straightforward, clear, unambiguous, and not
constitutionally suspect. Accordingly, we conclude that it must be enforced as
written. . . . Thus, the statute requires notice to be given as directed, and notice is
inadequate if it is served within 120 days and otherwise complies with the
requirements of the statute, i.e., it specifies the exact location and nature of the
defect, the injury sustained, and the names of the witnesses known at the time by
the claimant, no matter how much prejudice is actually suffered. Conversely, the
notice provision is not satisfied if notice is served more than 120 days after the
accident even if there is no prejudice. [Id. at 219 (emphasis in original).]

In Burise, 282 Mich App at 652, 655, this Court held that a notice which failed to provide
the name of a known witness did not comply with MCL 691.1404(1). It reasoned:

MCL 691.1404(1) provides that a claimant “shall serve a notice” and “shall
specify the exact location and nature of the defect, the injury sustained and the
names of the witnesses known at the time by the claimant.” (Emphasis added.)
The Legislature’s repeated use of the word “shall” indicates a mandatory
requirement. Scarsella v Pollak, 461 Mich 547, 549; 607 NW2d 711 (2000). A
purported notice that does not comply with the statute is insufficient. Because
plaintiff did not include the name of a known witness in the initial notice,
plaintiff’s initial notice was defective. [/d. at 655.]

Plaintiff does not dispute that he failed to identify Goulah, a known witness to his fall, in his
telephone call to the DPW.

We reject plaintiff’s argument that because defendant did not suffer any prejudice from

his failure to identify Goulah to the DPW, the information that he did provide to the DPW should
be deemed sufficient notice. Our Supreme Court in Rowland, 477 Mich at 219, stated that MCL
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691.1404(1) must be interpreted according to its plain language and that the amount of prejudice
actually suffered by the governmental entity by the claimant’s failure to comply with MCL
691.1404(1) is irrelevant. Plaintiff’s telephone call to the DPW did not satisfy the requirements
of MCL 691.1404(1), because plaintiff failed to identify Goulah, a known witness. Burise, 282
Mich App at 652, 655. Accordingly, plaintiff’s failure to comply with the notice provision by
identifying Goulah to the DPW bars his claim against defendant under the highway exception.
Rowland, 477 Mich at 219. We affirm the trial court’s order granting summary disposition to
defendant.?

Affirmed.

/s/ Joel P. Hoekstra
/s/ Mark J. Cavanagh
/s/ Stephen L. Borrello

2 We note that we are not penalizing plaintiff “for some technical defect.” Plaintiff completely
failed to inform the DPW of one of the statutorily-required pieces of information.
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KARWACKI V STATE OF MICH, ET AL

DEPOSITION OF MARK GEIB

Page 2 Page 4
1 RECORDED BY: Dizne H. Draugelis, CER 2530 | 1 Brighton, Michigm
Certified Electronic Recorder 2 Monday, August 15,2011 - 10200 a.m.
2 Network Reporting Corporation 3 MR. VESPRINL: Let the record reflect this is the
Firm Registration Number 8151 4 depasition of Mark Geib, taken pursmnt to Notice, to be
3 1-800-632-2720 5 used for any and all purposes under the Michigam Court Rules
’; 6 and Michigan Rules of Evidence. i
6 7 As I introduced myself a few moments ago, my name
7 8 is Dondi Vesprini. I represent Mr. and Mrs. Karwacki, who
8 9 were involved in a motorcycle accident back on Angust 29,
9 10 2009. I'm going to ask you some questions about some work
10 11 that had been done in that area in the months preceding it,
11 12 and what, if aaything, you know about the accident and such.
12 13 Ifyou don't understand a question, just let me know and I'd
i3 14 be happy to repeat it or rephrase it. You may know where
14 15 I'm going with 90 percent of the questions I'm going to ask
15 16  you, but I'mjust going to ask you to just wait to answer
16 17  ntilafier I finish the question.
17 18 MR. GEIB: You're done. ;
18 19 MR. VESPRINI: Just because when we talk on top of §
;; 20 each other, while it bappens in casual conversation, if's '
21 21 tough to-get a good transcription of what's being said here
22 22 today when we talk on top of each other, so -
23 23 MR_GEIB: Right.
24 24 MR. VESPRINL: And then, again, if you can just i
25 25 answer your questions orally as opposed to shaking your head J
Page 3 Page 5§
1 1 for "no” or vodding your head for “yes,” just so we can get
2 2 cverything on the record, I would appreciate that. Other
3 than that, I think we can get started.
5 4 REPORTER: Do you swear or affirm that the
6 5 testimomy you're about to give will be the truth?
7 6 MR. GEIB: Yes.
8 7 MARK GEIB
8 having been called by the Plaintiffs and swom:
2 : ) EXAMINATION
10 (Work Schedul) 10 BYMR. VESPRINL:
N Dep(o;man&hibﬂ(gndem)!bd ............. 26 11 Q Canyouspell your name for me?
Dq;oslhoﬂExhﬂ)medmd ............. 27 12 A Yeah M-arkGeib.
T £2.Q And e it e
13 (NHMS Proposal) 14 A 4-10-58.
14 WMﬂﬁmdmdmm 38 15 Q Howolddoes that make you today, sir?
15 ition Exhibit 7 marked . ............ 46 17 Q And what’s your current address?
16 Dosmmtmy 7 amdedreandad........ “ 18 A Homeaddress is 810 Partridge Court, Holly, Michigm 48442. |
(Photographs) 19 Q Do youhave any plans to move in the next year or so? i
i 20 A Yes
19 21 Q Do youhave an address picked out?
gg 22 A No,Idont Itwill be somewhere south of Laasing.
22 23 Q Stayingin Michigm?
;3 24 A Thats comect I will definitely be in Michigan.
Q  Are you mamied?

2 (Pages: 2 toAS)
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25 A 'nmtwaswhatwasalleged,ys

Q

KARWACKI V STATE OF MICH, ET AL DEPOSITION OF MARK GEIB
_ Page 6 Page 8
:) 1 A Jlamnot 1 Q Do youremember what the nature of the claimwas?
2 Q Doyouhave any children? 2 A Yes. Theplaintiffallegedthat we had a bump inthe road
3 A Yes 3 that caused an accident of their client, and they lost
4 Q Howmanykidsdo youhave? 4 control and there was injury in the case.
5 A Two. . 5 Q Do you remember if the vehicle, the involved vehicle, was a
6 Q And canyoutell mea little bit about your educational 6 motor vehicle or a motorcycle?
7 background? Stert with high school, if you'd like. 7 A It was a motor vehicle, not a motorcycle.
8 A  Yeah. Well, I attended Carmel High School, in Indiana, 8 Q Okay. Other than that lawsuit about 16 years ago on that :
9 graduated in 1976 and then went on to go to college, 9 with MDOT, have you ever been invalved in anyother type of |
10 primarily two colleges, Purdue University and Tri-State 10 acivil proceeding? :
11 University, and graduated in 1984 with my bachelors degree | 11 A No.
12 in civil engineering. Aboutfiveto six years later, I 12 Q Sir, I ask you notto take offense to this question. This
13 became a licensed professional engineer for the state of — 13 is a question that we ask every witness that we depose.
114 the states of Indiana and Michigan. 14 Have you ever been convicted or pled guilty to any type of
15 Q Which university did you get your BA from, was it Purdue or | 15 felony activity?
16 was it Tri-State? 16 A No.
17 A From Tri-State. 17 Q Have you ever been convicted or pled guilty of any type of
18 Q And priorto becoming licensed, did you work any type of 18 crime involving theft, dishonesty, false statements,
19 _engineering jobs? 19 pegjury, anything alone those lines?
20 A Yes. Iwasa projectengineer for the Indiana Departmentof | 20 A No,Ihavenot.
21 Transportation basically overseeing construction projects 21 Q Have you ever been convicted or pled guilty to any type of
22 for the bulk of my five years I was there prior to becoming 22 criminal activity?
23 licensed. 23 A Ihavenot
24 Q That wasinIndiana? 24 MR. BLADEN: Objection.
25 A Oversesing and — yeah — overseeing and administrating 25 Q Youte currently employed; correct?
Page 7 . Page 9§
1 construction projects in Indiana, yeah. 1 A That'scomect
2 Q Haveyoueverbeen involved in any other type of a civil 2 Q Whoisyourcumreat employer?
3 lawsuit other than the one we're here for today? 3 A Michigan Department of Transportation.
4 A Yes 4 Q Andwhat's your curreat position with MDOT?
5 Q Canyoutellmeabout the most receat? 5 A Iam the engineer of operations for the Department.
6 A Itwasabout16 yearsago. How much detail wouldyou like? § 6 Q Insome Interrogatory Answersthat we received from MDOT
7 Q What type of lawsuit was it? 7 they had Iisted you as the MDOT Brighton TSC manager.
8 A Itwasa lawsuit brought against the Michigan Departmentof | 8 A  Thatwas correct
9 Transportation, State of Michigan, on an accideat that had 9 Q Whatdoes TSC stand for?
10 happened on the roadways of southwest Michigan. 10 A Transportation Service Center.
11 Q You worked for MDOT at the time? 11 Q Arethosetwo positions the same thing, when you meation
12 A That's comrect 12 engineer of operations and —
13 Q Allright. And thelawsuit was filed against them then; 13 A No,theyarenot.
14 correct? : 14 Q Theyretwo different positions?
15 A Yes. 15 A That's comect.
16 Q What wasthenature of — well, actually, I should start 16 Q Whatare your duties as the engineer of operations?
17 where was the accideat that was the basis of that lawsuit? 17 A Ioverseea divisionin Lansing that is field support for
18 A Itoccurred in Berrien Countyon a project in an area that 18 the field offices statewide providing various services.
1s was under active construction. I'm trying to think. It was 19 Q What about — are you still also the Brighton TSC manager?
20 US-31 and a county road. I don't remember the name of the 20 A Technically, no, but I am filling the position until there
21 county road that crossed US-31. 21 is a permanent TSC manager assigned to that position, so I'm
22 Q Anddoyourecall in thatinsence, I'm assuming the 22 basically sort of doing two jobs right now. )
23 plaintiff was alleging some type of’ neghgcnoe on the part 23 Q ' Howlonghave you been an engineer of operations with MDOT?
24 of MDOT? 24 A Oneweek.

Prior thereto were you the Bnghton TSC manageﬂ

3 (Pages 6 to 9)

572e8a5e-0d01-4837-96ac-c55b8c5e43ee



KARWACKI V STATE OF MICH, ET AL DEPOSITION OF MARK GEIB
: Page 10 Page 12}
‘I’) 1 A Thatscomeet 1 safetyissoes.
2 Q And how long were you the Brighton TSC mznage? 2 Q Inthat position were you mvolved at all with maintenance
3 A Approxinmtely two and a half years. 3 operations and the roads of Detroit?
‘4 Q And what were your duties in that capacity? 4 A No,not in that position.
5 A  AsTSC munager I oversee all operations of the 5 Q How long did you serve in that pasition for MDOT?
6 Teanspartation Sexvice Center, which includedesigningroads | 6 A About a year and a half
7 and bridges, consultant oversight of design of roads and 7 Q Priorto wurking in that position, did you wodk for MDOT in
8 bridges, over administering construction confracts, issuing 8 any other capacity?
9 pamits, and overseeing anintenance operations within our 9 A Yes. Ihad about a — well, I7 — 16, 17 year career prior
10 three county area and also overseeing the operations of two 10 to that 1had actually left MDOT for a couple years, in
11 welcome centexs in Manroe County. 11 the private sector, came back. But, yeah, Idid. I've held
12 Q Ifwetalka little bit more specifically about ovesseeing 12 numETOUSs positions.
13 maintenamce operations, what were your duties in that 13 Q What other positions over the years have you held at MDOT?
14 regard? 14 A Tvebeena Trasportation Service Center — at two other
15 A Well, the - well, we have a direct mmintenance — wehavea | 15 Transportation Sexvice Centers. 1 was also operations
16 mmintenance garage here in Brighton down therpad from this { 16 engineer. [ was also a mintenance engineer, and I was also
17 location that we employ roughly 20 to 22 employees. It 17 a resident engineer.
18 varies a little bit by season, and 1 - there's a supervisor 18 Q When were you a mainirnance engineer? Do you recall what
19 that directly oversees the operatians that ceports directly 19  years that would have been?
20 to me — that reparted directly to me., 20 A Yeah About 1995 to 1997, to 98, right in that rough time
21 Q Who is that direct supervisor? 21 period
22 A Rightnow, its Doug Lynch, 22 Q And what type of work did that job consist of?
23 Q Okay. How long has he been in that position? 23 A Inaninecountyarea in southwest Michigan I oversaw the
24 A  About a year, maybe justa little bit over. 24 opexations of 14 meintensnce facilities that did virtnally
25 Q Iflwereto advise you this accident that we're here for 25 the same — exact same type of maintenance that our
Page 11 Page 13§
. 1 today happened back in Angust of 09, can you tell who it 1 mmintenance garage does here.
2 would have been back then? 2 Q Now, in some discovery that ['ve received from MDOT up to |
3 A MattPratt And to complete my answex, we also do 3 this point, as 1 understand it, MDOT did some wark applying |
4 maintcnance by —~ we have coatract coumties and cities that 4 some crack fill to M-36 in the area between Pinckney and
5 do maintenance on our trunk line for us also, and so we 5 Gregory during the surnmer 0£2009. Do you recall that?
6 oversee those contracts and manage them. 6 A Ido.
7 Q What was your position, your official position with MDOT 7 Q Soyou would have served — during that time period or for
8 back in Angust of 2009? 8 that job would you have served as the TSC amaager?
9 A Iwasthe manager of the Transportation Service Center. 9 A That's comrect
10 Q Andhow longhad you been in that capacity? 10 Q If wetalk sperifically about that, that amintenance job at
11 A Since April 0f2009. 11 M-36, do you recall what your duties were with respect to
12 Q Didyouhold any positions with MDOT prior to April 0f2009? | 12 that job?
13 A Yes. 13 A Well, my duties werejust the general oversight of all of
14 Q What were youbefore that? . 14 the amintensmce that's going on.
15 A ]wasthe mzmager of the Michigan Intelligent Transportation  § 15 Q  What was that? Can you just —just because I'm not that
16 Center, in Detroit. 16 familiar with that type of a job position, what would that
17 Q Andwhatdid that job entail? 17 have entailed specifically when you say "oversecing the
18 A  Overseeing a facility that helps to operate the roedways, 18 mminkenance"?
19 working with first responders such as State Police, 19 A Well, just generally speaking, the tnaintenance foreman or
20 ambulance, fire, monitaring traffic on all of the major 20 suparvisor at the facility runs the day-to-day operations
21 roadways within the Detroit metropolitan area, oversesing 21 and makes 99 pexcent of the decision on where maintensance
22 the freeway couartesy patrol that assists vehicles that are, 22 gets done on a daily basis.
23 ‘you know, that have issues on the roadwaya.ndhelpinéto 23 Q Who would that have been back in August of 09?
24 mmnage incidents when there's either large accideats or 24 A Matt Pratt,
25 smmller incidents that are congesting traffic or creating 25 Q MattPmtt? :

®

Networkieporing.
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. KARWACKI V STATE Of MICH, ET AL DEPOSITION OF MARK GEIB
Page 14 Page 16
.;’ 1 A Yeh 1 A Potentially Chuck Mancr, but I'm uncertin that he was now
2 Q And hereports to you; comrect? 2 retired - he'snow retired. He was a region
3 A Thatscorrect. 3 superintendeat, so he globally is a resource for all of the
4 Q So what would you have - what types of things would Mr. 4 maintenance suparvisors with our 10-county region.
5 Pratt have been reporting to you on? 5 Q Andhowlongagodid Mr. Manor retire?
6 A Himand I would wark globallyabout what's going to get 6 A  Approximately Christmastime this past year.
7 accomplished for the whole year as far as what our 7 Q Thispastyear? Okay. And if you would have had anything
8 priorities are and where we need to spend, you know, spend 8 to do with this type of a - or with that crack fill job,
9 out time and money to use it the most effectively, and so 9 what would his responsibility have been?
10 whea issues that are out of the ordinary come up orif he 10 A Ifhe would have, it would have been more onan advice level
11 needs advice on something, he will come to me. Otherwise, 11 if there was questions needed or asked or they were looking
12 hemmkes- after we have kind ofthe initial global here's 12 for guidance.
13 what n eeds to get accomplished this year, it's on a spot 13 Q How is his position with respect to this project different
14 basis. Sometimes we speak daily. Sometimes we don'tspeak. | 14 than yours?
15 Welll actually interact every week or so, once, would be a 15 A  The supervisor ultimately responsible for the work reports
16 typical snapshot. 16 direct to me - directly to me., He did not. Hereposts to
17 Q Okay. 17 an individual in our region office. He is more of a global
18 A Soif some sort of an incident happeos that's high profile 18 maintenance expert who people go to for background on stuff
19 or something, I would get involved with him, or if he wasn't 19 on sound maintenance practices, stuff like that to help get
20 sure what to do on something, then he would come tome for | 20 uniformity and to make sure, you know, we'redoing what we
21 advice on how we'e going to handle it. 21 can do the most efficiently and effectively as we can do it
22 Q Allright. Can you givemesome kind ofan idea as far as 22 with what we have.
23 your workload goes how many other projects you wouldhave } 23 Q  In his work capacity is he someone that would actually
24 been involved with? And I wasjust testing your memory. If | 24 report to job sites ordid he have more of an office
25 youdon't recall, that's fine, too. Butcan you give me an 25 position?
Page 15 Page 174
. 1 idea how many other projects you may have been involved 1 A Hewas outof the office more than in the office. Hehad an
2 with, other than the M-36 crack fill job, back in August of 2 office position, but he was out a lot, you know, reviewing
3 09? 3 things randomly and interacting with maintenance folk within
4 A Typically we've got project - typically project-wise we've 4 the whole region, so more of a field person.
5 got 25 ongoing construction projects going on 5 Q Allright Let'stalka little bit about - a little bit
6 simultaneously, and we have miscellaneous projects going on 6 more about Mr. Pratt.
7 on a spot day-by-day basis, and some I get more involved 7 A Okay.
8 with. Some 1 have little to none. 8 Q Do you know how long he had been in his position as of the
9 Q  Where would this project fall? Would you consider this, the 9 summer of 09?7
10 crack fill on M-36, would you consider that a project or 10 A Notprecisely. Ithink forabout three years prior to that,
11 would you consider that more of a spot maintenance type? 11 plus or minus. That's my best guess.
12 A  That's more of a spot maintenance thing, definitely not a 12 Q And what would Mr. Pratt’s responsibilities have been with
13 project. 13 respect to the crack fill project that we talked about?
14 Q Who 'would you have reported to back in the summer of 09as § 14 A  Well, he's responsible for identifying when work is going to
15 your supervisor? 15 be done, how it's going to be done, which crew members will
16 A Mark Chaput. 16 actually be doing the work, you know, and making sure that’
17 Q How does he spell his last name? 17 the crew has the training and the knowledge to, you know,
18 A Cha-put 18 use the right equipmeat to do the practices the comrect way.
19 Q Andwhats Mr. Chaputs title, at least back in - 19 So ultimately he schedules the work and prioritizes it and
20 A  His title then was the university region engineer. 20 so, you know, he would have been - you know, as far as when
21 Q Now, other than yourselfand Mr. Pratt, and possibly the 21 it got done, he likely was the one, unless one of the lead
22 work crew who would have been out there doing the work, is 22 workers potentially could have said, you know, "Thisis -
23 © there anyone else that you can think ofthat would have had 23 °  that we need to get on that and do that work," so it was in

anything to do with the maintenance and repair of the crack

24

directing and training,
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KARWACKI V STATE OF MICH, ET AL DEPOSITION OF MARK GEIB
Page 18 Page 20
1 recall specifically what type of work it was? 1 MR. VESPRINL: Could I have marked, please?
2 A Itwasjustwhat yousaid. It was crackfilling. Wehad a 2 (Deposition Exhibit I marked)
3 lot of — there was a lot of cracks in the road and we have 3 Q Wejust marked as Exhibit Number I an excerpt of — it
4 to keep the road sealed up or they disintegrate. 4 appears to be an except of the documents that I received as
5 Q Andinsome ofthediscovery that I've received I've seen 5 part of discovery in this case from MDOT. Downinthe
6 some different 1 guess you call it characterizations of 6 bottom right comer it says it's a "Service Maintenance
7 different type of work that is done on the road surface. 7 Performance Guide, 10100, 10-2008." Do you recognize these
8 One of the tenms ] came across was overband crack fill, and 8 papers?
9 is that the type of crack fill job that was on this project? 9 A Yeah. I'm familiar with this general format, yeah,
10 A Idon* think this was really an ovexband, no, not to my 10 Q Isthis aportion of the Maintenance Guide that you've
11 knowledge. I'm not a hundred perceat certain o fthat, but I 11 testified to?
12 . don' think that would qualify exactly as that 12 A Itappearstobe.
13 Q Whats your understanding of overband crack fill? 13 Q And isthis something that is prepared by MDOT?
14 A Well, Ithinkit's a heavier application, and I'm not really 14 A Yes.
15 sure of the differential in the materials, to be honest with 15 Q Asyou flip through here it appears to list a few different
16 you. Sometimes when we have the bigger, larger cracks, I 16 activities. It lists — well, it lists joint and crack
17 think we do more overband. 17 filling is the activity that these pages are in regard to.
18 Q Okay. What would you characterize, if you recall, whattype | 18 A Uh-huh (affirmative).
19 . of crack fill this job was on M-386, if not overband? 19 Q Would you expect that the crack fill work at M-36 would be
20 A Well, I'mean it was a standard crack fill. We had — this 20 done in compliance with the standards that are set forth in
21 road had a lot of cracks, which you can see from the 21 this exhibit?
22 pictures and theyneeded — you know, they needed to be 22 A My expectation would be that it would be, yeah.
23 sealed, so they used the product that we typically use for 23 Q Andwould you agree with me that it's important to follow
24 that, so — 24 directions when applying crack fill?
25 Q Do you know what product that is? 25 A 1would agree.
Page 19 Page 21{
1 A Ibelieve Crafco isthe manufacturer. It's a common one 1 Q To whom is this manual given, if you know?
2 that we use for just our "M" routes and sealing the cracks 2 A  Well, the supervisor certainly would have access toit, and
3 back up. 3 1 am — and our employees would, too. A lot of times
4 Q And what's thecrackfill meant to accomplish? 4 though, I don't — I will say that I'm not positive all
5 A  Seal the road and keep water from getting into it so it 5 employees look through this in detail because sometimes
6 doesn't — so the road doesn't deteriorate, form potholes. 6 certain people will and then they train people to go out and
7 Q Doyouknow who it was that made the decision to go out 7 do thework.
8 there and perform a crack fill job? 8 Q Whenyousay"employees," are you referring tothe actual
9 A  Probably Matt Pratt, because he was the supervisor. 9 labor crew that would go out there and apply the crack fill?
10 Q Didyou have any part of the decision making process to 10 A Yeah. That's comrect
11 order the work to be done out there on M-36? 11 Q Do youknow whether or not a copy of this material is taken
12 A Notdirectly, no. 12 out to job sites when they're performing crack fill?
13 Q Do you recall being consulted about whether or not this job 13 A Youmean that this is carried out to a job site?
14 should be done, this crack fill should be applied? 14 Q Right
15 A  Atthat location, no. 15 A Probably occasionally, yeah. On a regular basis, my guess
16 Q Now, based on your experience when it comes to this typeof | 16 is no.
17 a work, does MDOT utilize any type of manualsor guidelines - | 17 Q Do youhave any specific knowledge whether or not this guide
18 that they refer to to instruct them on how to perform that 18 was taken out to the scene with respect to M-36?
19 type of a job? 19 A Idon'thave any knowledge of that.
20 A Yeah. Wehave a maintenance manual that gives guidelineson { 20 Q  Allright Now, it appears if you look through here the
21 what to do for all the situations. 21 general achivity they're talking about on each of these
22 Q Do yourecall the name of the maintenance manual? 22 pages is joint and crack filling, but they break it down by
23 A Ithinkit's just something like Maintenance Guidance 23 a few different methods on these pages. The methods that
24 Manual, or something to that effect. I don't remember the 24 are listed are joint and crack filling.
25 j
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. ! 1 Q Crack fillqubber sealant, and crack fill-hot poured joint 1 So is this the —
2 sealant. 2 MR. VESPRINIL: Let's just pop a quick sticker on
3 A Uh-huh (affimmative). 3 that before 1 forgetto do that. Thank you.
4 Q Doyouknow which, if any, of these three methods were 4 (Deposition Exhibit 2 marked)
S employed in the M-36 job? 5 We've got a different date for each one. Yeah. There's
6 A Yeah. Ibelieve it was a hot poured matenal, 1 believe. 6 reference to crack — to the Crafro right there. That
7 I'mnot even a hundred pearcent sure, but I think it was. 7 potentially could have been when it was done. :
8 Q Toyourknowledge, would either of the first two methods 8 Does that help you out to identify in Exhibit Number 1 which H
9 have applied, the joint crack filling or the crack 9 of those methods was used? F
10 fill-rubber sealant? 10 Yeah. Once again, it was probably this one. Lile Isaid,
11 A  Crack fill-rubber and — method is joint crack filling. 11 since it was secandhand with me -~
12 Well, maybe the first one. Not so sure about the second 12 MR. BLADEN: What are you referring to?
13 one. ' 13 THE WITNESS: I'm referring to the method hot pour
14 Q Okay. The following pages describe the methodsa little bit | 14 joint sealant. That is probably what they were doing. 1
15 more in detzil that will help out, ifyou want to take a 15 Then if we look at the page from Exhibit Number 1, that kind
16 look through there, if that helps out at all. 16 of goes into detail about that method, the hot pour joint i
17 A  Well, itmight. Yeah. I wouldsay it wasn' the second 17 sealant. There's a material section that lists hot joint
18 one, just reading the descriptions here. The first one is 18 sealant and it talks about Crafro asphalt rubber type 2, an
19 potential and cerfrinly I would say the last one. It's 19 epproved alternative. Is that the fype of — when you refer o
20 probably the last one though, which would be the hot poured | 20 to where the Crafro is used, is that the type of material
21 joint s ealant, the m ethod, main crack and joint and crack 21 you're referring to?
22 filling or do they all say that? Let me see, read this 22 That would probably be the type, yeah.
23 here, 23 And then it also meations as material, "backer rod." Do you
24 Q Idon'tknowifit will help you out or not, just to kind of 24 know what a backer rod is?
25 maybe kind of give you a little additional information to 25 1 think that's the application thing, but I'm not a hundred
Page 23 Page 25§
. 1 see if it narrows it down atall, I mean these are some 1 percent sure. Where is reference to that?
2 pictures. I don't know ifit's pictures of the actnal 2 MR. BLADEN: It's here.
3 pictures talen atthe scene. Y ou can actually see what was 3 Yeah. Thats —I believe that that's a terminology for the
4 applied. It might help. And I also have an invoice that 1 4 application, the thing that they apply the matenial with.
5 was provided that I'm assuming may applyto the project, 5 Again, I'm not a hundred percent sure.
6 and you can see the invoice that was possibly ordered, if 6 And then down in the bottom section of the sheet whexe it
7 this was the invoice for the project. 7 talks about recommeaded work method it mentions cracks
8 A  Yourlastsheet here which doesn't have a page is probably 8 3/8ths of an inch wide or less may be routed to provide a !
9 the best bet, but that's just my — 9 sealant reservoir. Do you know if any routing was necessary |
10 MR. BLADEN: Just asan aside, maybe we shouldgo | 10 on theM-36 job? :
11 into the work schedule documents which list the dates that 11 I don't know if they did or not.
12 we weat out there, and it lists the actual code number 12 And thea step number five talks about installing the hot
13 10-100. It lists the equipmeat that was used and the 13 backer rod. Do you know if that's — the backer rod is what
14 material that was used. 14 they use to apply it or if that's actually a tool that goes
15 MR. VESPRINI: Yeah, whatever will help. I'm 15 into the crack?
16 just - 16 No. There's no tool that's going into the cracks, so it's
17 THE WITNESS: That information is probably the 17 probably what they're applying it with.
18 best to know for s ure since — 18 And then down at the bottom starred area it says, "Contact
19 MR. VESPRINL: Okay. Let me get those for you. 19 Andy Bennett at C&T for an approved alternative." Do you
20 THE WITNESS: Yeah. Based upon what I'mreading, | 20 know who Andy Bennett is?
21 and they talk about the crack fill product here, too. This 21 Yeah. It's one of our experts in the Construction and P
22 is probably what was happening. 22 Teclmology who knows a lotabout, you know, the specificity |
23 Q  Here are the work schedules that Mr. Bladen mentioned. 23 of router maintenance methods. So he wouldbea—~he'sa §
24 A - Allright 24 source that people can use should they feel they need to.
25 Q Doyou knowwhctherornothewas consulted onthlsM 36 ;

25

MR. VESPRINL Can we mark that?
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. J 1 job? 1 is. i
2 A Idontknow. 2 MR. BLADEN: Don' guess.
3 (Deposition Exhibit 3 maried) - 3 THE WITNESS: Well, okay.
4 Q Ihandyou what we've just marked as Exhibit Number 3, which 4 MR. BLADEN: If you don't know, then don't guess.
5 is another set of documents that I received from MDOT 5 THE WITNESS: I don't know for sure. 1don't know
6 through discovery. I would just ask if you can lock through 6 for sure.
7 there and kind of - 7 Q If weassume for sake of arpument that these were provided
8 A Justget familiar with it? 8 with discovery that allege that these were the
9 Q Yeah, get familiarwith it, and I'l just ask you a few 9 manufacturer’s instructions that were followed with respect
10 questions. ' 10 to the M-36 project, do you know if we look at the
11 A Okay. 11 installation instructions, there are — it appears to say or
12 Q Can you identify what this document is? 12 be in regad to hot applied road saver PolyFlex parking lot :
13 A - Well, according to what it says at the top, "Performance 13 and asphalt rubber products. Do you know which would have §
14 Guide for Maimenance Management System." 14 been used at the M-36 project? :
15 Q Are you familiar with this Perfocmance Guide? 15 A 1don' know for sure. My understanding it was a hot mix,
16 A Ihaveseen it before. 16 so something that was hot. ;
17 Q And how does this different from Exhibit Number I that we 17 Q Ifwelook atthe RoadSaver 515 product data sheet, which is
18 saw just moments ago? 18 the last page of the three pages, in the general description :
19 A Wel, I mean the farmat is laid out a little differeatly, 19 in the first line it stutes that, *Crafco RoadSaver 515 isa
20 but it also has some descriptions on recommended work 120 hot applied asphalt-based product used to seal and fill
21 methad, so I guess they're similar in that they both have 21 cracks and joints in asphalt and portland concrete pavements
22 things where they tell you what equipment, what materials 22 in moderate to cold climates." Is this type of material
23 and what method for doing this activity 101. 23 cansistent with your recollection of what was used on M-36?
24 Q Okay. This Exhibit Number 3, this is something that's. 24 A It would beconsistent with; yeah.
25 prepared by — is this something prepared by MDOT? 25 Q Allright. Now, wouldn't you expect that, if for sake of
Page 27 Page 29|
. 1 A This wouldbe MDOT, too; yeah. It looks like a little — an 1 argument, if this was the product that was used, would you #
2 older — this is ourold symbal, so this is something maybe 2 expect that it would be applied consistent with the :
3 from a later date. In fact, it says ‘% at the bottom, and 3 installation instructions?
4 this one is dated 08, 2008, so this is probably the 4 A Yeah; within reason.
5 older — an older version of the same thing. 5 Q  Whatdo you mean "within reason"? :
6 Q Gotyou 6 A Well, because a lot of times when doing this kind of work
7 A  Thatis what it looks like. 7 the cracking is so random and so abundant that I know
8 Q Inheretheytalk about a couple different activities, one B sometimes there has to be a little more, you know, liberal
9 being, if you look at page two, is that page two the 9 application to make sure everything is getting covered,
10 activities are described as joint and crack filling, and 10 because literally, if you follow every single small little :
11 then the following page is described as joint and crack 11 micro crack, it would seke you amazingly longer to be able [
12 filling hot poured rubber. As far as the M-36 job goes, 12 to get the work done in a reasonable period of time.
13 would either of these apply to that job? 13 Q So-
14 A 1would guess it was the hot poured rubber one, two of 14 A  So there's some leeway I guess is what I'm saying.
15 three. 15 Q Soistheleeway with respect to — whea you talk about
16 (Deposition Exhibit 4 marked) 16 leeway with respect to the application, what type of
17 Q Allright I'm going to hand you what we just marked 17 instruction are you referring to as far as veering from? .
18 Exhibit Number 4. Itappears to be some Crafco instructions {18 Are you talking about the amount to be applied, the length
19 and data sheet in regard to their product. Is this 19 tobe -
20 Crafco — the Crafco material that's mentioned in the 20 A Well, the amount and like the width and stuff.
21 installation instructions and the product data sheet — is 21 Q  Allright. Who would receive a copy of installation
22 this with respect to the Crafco product that was used on the 22 instructions? I'm assuming they come with the product; is
23 M-36 project? ) 23 that correct?
24 A My guess is yes. I can't verify that, you know, that — I 24 A Ithink so.

4N 8 (Pages 26 to 29)
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‘) 1 instructions? 1 the funding is available to be ableto do the ideal fixes.
2 A Well, theywould typically come to where the product being 2 Q Iscrackfill a preventative maintenance procedure?
3 delivered, you know, being shipped to. 3 A That would be a preventative maintenance procedure, yes.
4 Q Howdoesitwork with crack fill? Does the crack fill get 4 Q Allright Towhom is the capital preveatative mainfenance
5 delivered to the job site or is it delivered to a location 5 mamal given?
6 and then transferred? 6 A Design engincers would have that and maintenance folk would
7 A Itwould beto the location, tothe garage, the mintenance 7 have it also, maintenance employees, or more in the '
8 garage facility itself. 8 leadership or supervisory positions.
9 Q Themeintenance garage? Which maintenance garage facility? | 9 Q Do you know if Mr. Pratt would be —
10 A Brighton maintenance garage. 10 ‘A Hecouldhave. I don't know that for a fact.
411 Q  That hasresponsibility for M-36? 11 Q Do you know ifthe manual makes its way down to the actual
12 A Thatscomect 12 labor crew?
13 Q Anddoyouknowwho would the installation instructionsbe [ 13 A It may be available to them, but I'm uncertain of that. I
14 given to? 14 mean it probably is because if people ask for something, we
15 A  Whoeveris there when it shows up, so it's variable. 15 share most material.
16 Q ° Do youknow whether the installation instructions wouldfind | 16 Q In your experience from time to time does MDOT issue
17 their way to the maintenance supervisor? 17 consfruction advisories?
18 A  They probably would. 18 A Yes,theydo.
19 Q Do you know whether or not the labor crew is given acopyof | 19 Q  Justin a general sense, what is a construction advisory?
20 the installation instructions? . 20 A Usually when a method or a heads up needs to be out there as
21 A I don' know for sure. 21 far as alteration, if —you know, just giving people
122 Q Do youknow whether or not a copy of the installation 22 general guidance and the correct way to do things.
23 instrucsions are taken — or were taken to the scene with 23 Q Inyourexperience, do those come from the Construction
24 respect to theM-36job? 24 Technology Division?
25 A Thatldon'tknow. 25 A Yes.
Page 31 Page 33§
.- 1 Q Would youagree that it's impartant to follow the 1 Q And what's your understanding — agnin, justin general '
2 installation instructions as best as can be expected under 2 terms — what do they do? What is the Construction
3 the circumstances? 3 Technology mission?
4 A  Within reasan, yes. They're a guideline. 4 A Well, they're sort of field support for all construction and
5 Q Now, we mlked about some material that applies to a crack 5 maintenance statewide, probably more so construction, but
6 fill job. Do youknow whether or not MDOT keeps anymanuals | 6 there’s some overlap between construction and maintenance
7 or guidelines similarly to instruct them with respect to 7 and the types of activities that happen.
8- repairing or main taining any rutting in a road surface? 8 Q Areyou familiar with a Brenda O'Brien?
9 A Tamnot certain of that for rutting, 9 A Yes
10 Q  Are you familiar with a manual called the "MDOT Capital 10 Q Whoisshe? What's her position?
11 Preventive Maintenance Manual"? Are you familiar withthat? [ 11 A  She's the division administrator of the Construction and
12 A Yes, I'm vaguely familiar with that, yeah. 12 Teclmology Division. '
13 Q What’s your understanding of that manual? 13 Q And whatdoes she do?
14 A Capital Preventive Maintenance, that manual - or it would 14 A Sheoversees all operations. Everybody ultimately reports
15 have the types of fixes and methods that we use in sort of 15 toher.
16 how to manage within the funding group. We have a capital 16 Q Andwhenyou say "she oversees all operations,” are you
17 preventative maintenance fund which is separate which 17 referring statewide?
18 typically is - preventative maintenance is maintenance that 18 A  Well, for that division and that division has statewide
19 we do to extend the roadway or the life of a roadway as much 19 respansibilities because it is field support for all of the
20 as possible before a more permaneat, more expexsive fix can 20 field offices and, you know, a lot of times the maintenance
21 be done. 21 garage is statewide.
22 Q Okay. 22 Q Areyou familiar with a gentleman named Kevin Kennedy?
23 A . And soithas a specific application to roads that, you 23 A Yes lam. Ibelieve he works out of that area.
24 know, based on our budgetary needs being very difficult 24 Q  Out of the same office?
25 these days, we

9 (Pages 30 to 33)
572e8a5e-0d01-4837-96ac-c55b8 c5e43ee



KARWACKI V STATE OF MICH, ET AL DEPOSITION OF MARK GEIB
: Page 34| Page 36
.’]I 1 Q Inyourexperience, whena construction advisory is issued 1 be?
2 occasimally do these provide direction to field persazmel 2 A Ifits coming to Brighton and Terri, it would be Terri
3 regarding various jobs they'e working on? 3 thatsoatside this door, who is our administrative
4 A Yes 4 assistant.
5 Q Andisitexpected that these directions would be followed? 5 Q And thenin the "Remarks” section it meations the 2009 NHMS
6 A Yes 6 peogrem. Do you know what that means? '
7 Q Whena coastruction advisory is issued in the grand scopeof | 7 A National Highway Maintenance System Program probably. I'm
8 things, who gets it? Who gets the advisory? 8 not sure what, when they referto program, that might just
9 A They're made available really to all employees because they 9 be —I don't know what it is.
10 typically get pasted on-line, and they’re usually sent 10 Q And then listed in number one it says "34544 poly-fiber
11 out — they used to be sent out hard copy. I'm not sure if 11 sealant,” and it mentions "Price includes use of the Crafco
12 they always are now. They usually come out via e-mail to 12 Super Shot 125 DC with air compressor and training." Do you
13 division beads and sometimes at the superviscry levels. I'm |13 knowifthis is consistent with the Crafco product that
14 not sure of all the distribution lists, but the intent is to 14 we've talked about earlier?
15 give it out to everybody in the field 15 A Idon'tknow ifit is ornot for certain.
16 Q Doyouknow how they would find their way — if they find 16 Q Does that poly-fiber sealant, does thathave any— is that
17 their wayto the actual laborers on a particular job? 17 coasistent with the hot applied sealant that you meationed
18 A Itwould be via e-mail through their — and/or through their 18 may have been used in the M-36 project, if you know?
19 suparvisor. 19 A Idon'tknow for sure or I can't say. ]
20 Q Aswesit here today — and again, it's testing your 20 Q And then under number two they have 34515 Federal SHRPH-106
21 memary — but as we sit here today, do you recall ifany 21 test bracket, plus 34250 fiber sealant. Does that have any
22 construction advisories were issued in 2009 regarding the 22 significance to you?
23 . application of crack fill? 23 A Itdoesnot, no.
24 A No,Idont. 24 Q Ifyoutakea look at the Crafco exhibit that I handed you
25 Q Jumpingto the other issue, are you aware of any rutting in 25 earlier, the installation instructions —
Page 35 Page 37}
. 1 theroad surface of M-36 in the area of this accident in the 1 A Thisonchere? '
2 year befare the accident? 2 Q Yes Ifyou flip to the product data sheet on the last page
3 MR. BLADEN: Objection; relevance. Go ahead 3 it appears to list part number 34515. Do you know if that's
4 A TImnot 4 what they're ceferring to when they tatk about 34515 on that
5 Q Doyouknowdid MDOT pexform — are you aware of any work | 5 invoice that I gave you? Do youknow if that's the
6 that MDOT did regarding any repair or maintenance conceming | 6 significance of that number or not?
7 nutting in the road sarface of M-36 in the year before the 7 A Idon'tknow for sure, but it's the same number.
8 accident? 8 Q Allright The third page of the NHMS exhibit, up at the
9 A ldontknow. 9 top, this proposal is to MDOT Brighton, Attention: Matt
10 MR. BLADEN: Objection. I'm just going to make a 10 Pratt. That's the maintrnance supervise we've discussad;
11 continnous objection canceming all qoestions rgardmg 11 comect?
12 rutting 12 A That'scomect
13 MR. VESPRINL: Tl give you a standing — sure. 13 Q Andthen the remarks are "Detack 34681." Do youhaveany
14 A I'mnotaware. 14 idea what that refirs to?
15 (Deposition Exhibit 5 marked) 15 A No. |
16 Q Ivejust handed what we've marked as Exhibit Number 5. 16 Q Now, inanswers to other discovery MDOT has advised me that |
17 A Yeah 17 crack filling 0n M-36 took place from Jme29, 2009 to :
18 Q Itappearsto be an invoice from the National Highway 18 Angust 25th 0f2009. We've had marked carliex on the work
19 Maintenance System. This was a document that was provided | 19 schedules, and the work schedules that are in that packet
20 from MDOT in some discovery earlier on in the suit. Do you 20 are dated from June 29 of 09 through August 26 0f2009. If
21 know ifthis invoice has anything to do with the crack fill 21 you take a look at those work schedules — let me grab my
22 project that we've been talking about in the summer of 20097 22 copy real quick — they all appear to have an equipment
23 A Idon';mo. ' 23 pumber list, an operation list and the location.
24 Q Ifyoutake alook at the top where it’s the Proposal 2 to 24 A Uhhuh (affinnative).
25 have MDOT write attention Teari, do you know who Terri may 25 Q Ifwetake alook at June 29, 2009, which epparently would
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. - 1 have been the start date of the work far location M-36, we 1 Q Have you in the course of your work history ever performed a |
2 have an operation oumber of 10100. Do you know what that 2 crack fill job yourself?
3 corresponds to, what that means? 3 A No
4 A Well, that number is a joint and surface crack filling 4 Q Now,do you haveany familiaritywith the texture of tar
5 activity. 5 strips as faras, you know, whether or not they change when
6 Q And rightbefore the deposition started you guys were kind 6 it's hot or whether they change when it's cold? Do you have
7 enough to provide a maintenance activities and 7 any familiarity in your job experience with that aspect of
8 accomplishmeat table. 8 crack fill?
9 A  Ub-huh (affirmative). 9 MR. BLADEN: Objection to the form of the
10 Q Isthata good resource wecan use to try to figure out what 10 question.
11 those operation numbers comrespond to? 11 Q Imjust tryingto find out if you have any knowledge
12 A Yeah Thisis what we use, so it should be adequate. 12 between the cold and hot.
13 MR BLADEN: Ifyou want to mark that, go ahead. 13 A AlI-
14 MR. VESPRINL: Yeah. 14 Q The sempesature. Do you have any experience?
15 (Deposition Exhibit 6 macked) 15 A Yeah Ihave some experience, yes.
16 Q Weve marked that as Exhibit Number6. So on Exhibit Number | 16 Q  Would you have any understanding if, based on the work
17 6 on the table it appears what operation 10100 corresponds 17 schedules that we have, if the last work was done on M-36 on
18 to in the top left in the service maingemance table, joint 18 August 25th of 2009 and I were to advise you that this
19 crack filling? 19 accident happened on August 29th of 2009, just four days
20 A Yes 20 later, based on your experience - and if youcan't answer
21 Q Is that correct? Okay. And the equipment in the equipment 21 the question, that's fine. This is a discovery deposition.
22 column on the work schedule for June 29, Cra fco is listed. 22 I'm just trying to find out what youknow. Do you have any
23 Thar's consisteot with what you — what your understanding 23 knowledge as to what the condition of the tar strips would
24 is the product that was used on that project; correct? 24 have been four days later?
25 A Crmafco does; yeah. 25 A No. Ireallydon't
Page 39 Page 41§
. 1 Q Now, as we flip through it it appears that that operation 1 MR. BLADEN: Objection to foundation.
2 number is assigned to a location of M-36 onJune 29, 2009, 2 A Nospecific; yeah
3 June 30, 2009, July 8, 2009, July I4, 2009, July 27, 2009, 3 Q That's what I'm trying to find out.
4 August 4, 2009, August I1,2009. We have one page that's 4 A Yeah Ireallydon'tknow. Icouldn't know that.
5 undated, and then August 13, 2009, August 25,2009, and 5 Q Do you have any knowledge whether ar not tar strips, the
6 that’s it in this packet. Are you able to tell - 6 condition of a tar strip changes given any temperature
7 MR. BLADEN: For the record, actually I think I 7 changes? Do you have any knowledge in that area?
8 have one for August 7th - July 7th, Y9. 8 'A I'mnotanexpertinit.
9 MR. VESPRINL: July 7,09? 9 Q Do youhaveany -
10 MR. BLADEN: Yeah. Idon't know whetherornot | 10 A Ihave some general knowledge, ymh.
11 you got any of this. 11 Q Okay. Whats your general understanding?
12 MR. VESPRINL: No, I don't have that one. Okay. 12 A Well, whenit'shotit's ina liquid form and when it's cold
13 July 7, 2009 as well? 13 it's ina solid form, you know, and then there's in between
14 MR. BLADEN: Yeah. 14 tempexature ranges, but that's where I'm not expert, so —-
15 Q Allright. Now, when we lookat these is there any way that | 15 Q  Allright. Fair enough. Atsome point did you become
16 you can tell specifically on M-36 where the crack fill 16 aware — at some point prior to today did you become aware
17 operation was going on on any of these given dates? 17 that an accideat had occurred on M-36 involving a right
18 A ]can'tbecause the only designation is 36. 18 curve stretch near Kathryn Court back on August 29, 2009?
19 Q Do you have an understanding the span of M-36 thatcrack | 19 A Yes.
20 fill was applied to during the pendency of this project? 20 Q You didn't see the accident; correct?
21 A Idon't know the exact myself, no. 21 A Thats comect. i
22 Q Areyou familiar with the actual physical application of 22 Q Areyouaware of anyone at MDOT that actually observed the
23~ crack fill, the way they did it on M-36, how you do it, how 23 accident? !
you actually do the job? 24 A TI'mnotaware of anybody, no.
I'm not mnmately familiar. 25 How dld you when dld you first becomc aware that this
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. 1 accident happened? 1 percentage of area covered.
2 A Itwas--1don't know the date. It was - I believe it 2 Q Did hetest anything else other than percentage of road
3 just corresponded to when we found out there was potential 3 surface that was covered in tar? '
4 litigation. 4 A Hedidnot
5 Q Myoffice as part of the lawsuit had to file a Notice of 5 Q Did you ask him to do anything else other than that?
6 Intent. Do you recall seeing that? 6 A Ididnot
7 A Idon't specifically, no. 7 Q And did he report his findings to you?
8 Q Didyou, yourself, perform any type of investigation 8 A Hedid
9 regarding the accident, do anything to follow up to see why 9 Q Do you recall what they were?
10 the accident may have happened? 10 A Notexactly, but it was roughly in the area of seven percent
11 A Ididdosome followup. Ididn't try to determine why it 11 of pavement area had sealant covering it. {
12 happened. 12 Q And doyou know when yousay "seven perceat of the pavement §
13 Q What type of followup work did you do? 13 area,” what were we looking at as far as the pavement that
14 A Other than know the Iocation, wanted to assure that, you 14 was tested? Was it the entire stretch of M-36? Was it —
15 know, when we were working we had our signageup. Ididn't |15 A It was literally a percentage o fthe area covered? No. It
16 know any details of the accident. I did have an engineer 16 was not. It was an area - it was in the area where the
17 measure how much was out there as far as how much was 17 accident was, yeah, so - and I believe hedid a 100 foot
18 covered in surface area to get a feel for it. 18 stretch and tried to approximate right in that area so we
19 Q  That was something - there was some testing spparentlythat | 19 knew what our - what the actual coverage was justtohave a
20 was done back in November of 2010 and December of 2010. Is | 20 feel for it.
21 that the testing you were ceferring to? 21 Q So just so Iunderstand, your understanding was he took a
22 A [had somebody physically measure what was out there,and I | 22 100 foot stretch in the area where you determined the
23 was aware of the testing and I looked at the results of the 23 accident happened?
24 . testing, too. That was a separate event. 24 A Yes
25 Q  So the testing that you were talking about is something 25 Q Do you know - my understanding of M-36 where the accident
Page 43 Page 45§
. 1 different than the testing in November and December 0of2010? | 1 happeaed is a two lane road. Do you know if his I
2 A Yeah 2 measurements included both lanes or just the way of the
3 Q Do yourecall when your testing took place? 3 accident, if you know?
4 A Idon'tremember the date, no. I'd have to go back and 4 A Idon't know orIdon't recall |
5 look. 5 Q Okay. Otherthan Mr. Belcher, have you had any discussions ;
6 Q Ifwesay this accident happened in August of 09 can you 6 with any other employees at MDOT regarding this accident? |
7 narrow it down at all for me? 7 A Yes
8 A  Sometime last year, probably mid summer-ish. 8 Q Who eclse have you spoken with?
9 Q Andyou ordered that testing be done? 9 A MattPratt, Chuck Manor and Doug Lynch.
10 A  Uh-huh (affirmative). 10 Q And what was Mr. — I can't remember if T've asied you this
11 Q Do you recall who performed it? 11 or not. What was Mr. Lynch's position in the company back
12 A . Yes ’ 12 in summer 0f2009? '
13 Q Who was that? 13 A He was a lead worker in the Brighton maintenance garage.
14 A John Belcher. 14 Q Did he perfurm —to your knowledge, did he perform any of
15 Q Andis Mr. Belcher an employee of MDOT? 15 the work at M-367
16 A Yesheis. 16 A Idon'tknow.
17 Q Andwhat's his position, atleast back then? 17 Q Do you recall what you discussed with Mr. Pratt? :
18 A He was temporarily working out of this office to assist in 18 A Not everything; just generally what happened and stood back
19 construction. 19 and looked at, you know, the operation to see if the fellow '
20 Q  What was his title back then? 20 was reasonable. i
21 A Anassistant engineer. Idon't know of what specificity he 21 Q And what was Mr. Pratts portion of the conversation? What
22 was. 22 did he tell you? ;
23 Q Andwhat was it that you had him do? 23 A Justexplainedto me, you know, how the operationdid, how
24 A Heactually - well, he measured how much road surface had | 24 he ordered the work and things along those lines. |
25 tar on it in the area of the accident and calculated 25 Q Youmentioned that you were trying to decide whether or not ;
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Page 46 Page 48 ¢
.-' 1 the work that was done out there was reasonable. Do you 1 Q Okay. So-
2 recall what yon guys concluded? 2 A Soiftraffic is in the centexdine of the roadway, it would
3 A Wefeltit was for the condition of the roadway. 3 be straight 90 degrees to the centerline of the roadway.
4 Q Okay. Anddo you recall specifically what aspect of the 4 Q Soif the roadway is a straight north/south road, are we
5 work you guys looked atto decide if it was reasonable? 5 talking about cracks that run east/west?
6 A  Theamount of crack fill that was put down outthereandhow | 6 A  Yes.
7 it coresponded to how many cracks were out there and how 7 Q Andthea've also seen the term longitudinal crack. Are
8 that coresponded to if there was no action taken how fast 8 you familiar with that term?
9 the road would have deteriarated and created even a worse 9 A  Ub-huh (affirmative).
10 road. It was that type of disaussion. 10 Q Whatis loggitudinal crack?
11 Q So you were looking at the reasonableness of the necessity 11 A That would be following the direction of traffic. It's the
12 of the job? 12 long way of the road.
13 A Yes 13 Q Inlooking at the photographs of the curve we've been
14 Q Whatabout Mr. Manor? Do you recall your — 14 talking abant, are there both transverse cracks and
15 A Roughly the same conversations. 15 longttudinal cracks in the roadway?
16 Q Andhow about Mr. Lynch? 16 A Yes. '
17 A Roughlythe same conversations. 17 Q Anddoyoulmow—and,a@in,ifyoulmow—doyoulmaw
18 (Depasition Exhibit 7 marked) 18 whether or not the transverse cracks were treated any way :
19 Q TIhand yon a set of pictures that we marked as Exhibit 19 differently than the longitudinal cracks were?
20 Number 7, and I can tell you that these photographs are 20 A Idon't know for a fact The pictures, the application
21 photographs that were taken at the scene of the accident. 21 looks somewhat consistant in both types.
22 MR. VESPRINL: What's the top sheet on that one? 22 Q In your experience have you ever heard the term secondary
23 MR. BLADEN: Ambulance, or the fire truck or 23 cracking?
24 whatever. 24 A Yes
25 MR. VESPRINL I think there's a page missing from 25 Q What does secondary mean to you? :
Page 47 Page 49}
. 1 thatone. Can we get anew exhibit? Same number. Make a 1 A It's cacking that propagates from a primary crack.
2 new Exhibit Number 7. 2 Q Sojust in laymen's terms, what does that mean?
3 (Deposition Exhibit 7 re-marked) 3 A You geta prmary crack and then it's mnoning in a
4q (Off the record) 4 direction, but cracking doesn't always go straight. It
5 Q Sowehave anew Exhibit Number 7. As you flip through 5 meandess, and then from that crack there are smaller cracks
6 those if you'd like there — maybe if you look at the second 6 coming from that crack going out at different directions,
7 page of the packet might be one of the best views of the 7 which also are typically mndom.
8 curve section that we've beea talking about. Had you ever 8 Q Do you know from the pattem in the crackfill that we see
9 beea out to the sceae of the accident at any time either 9 in the pictures, do you know if there were any secondary, if §
10  while the tar work was going on or after? 10 there was any secondarycracking on M-36 that we can see in |
11 A Ididn't Ihad not beeca myself, no. 11 the pictures?
12 Q Do yourerognize this stretch of M-367 12 A Ican'ttell by these pictures, no.
13 A YesIdo. 13 Q Now, if we take a look at the second picture of the packet I
14 Q Inyour expaience working for MDOT, would you agreo withme § 14 guess would be the best —
15 that the amount of cracks that are ~ that were present that 15 MR. BLADEN: Maybe this -
16 were addressed with the crack filler is higher than what you 16 THE WITNESS: It still not very good resolution.
17 usually find in roads of that nature? 17 MR. BLADEN: Okay.
18 A  The amount of qacks is - yeah, it's above average. There 18 Q Ifyou take a look at the second page of the packet, at the
19 are more cracks than the average. 19 top and the bottom picture there appear to be corrugations :
20 Q Now, just in doing some of the discovery work that we've 20 on the centerline of the roadway; would you agree with that?
21 done in this case, are you familiar with the tenmn transverse 21 A Yes;yes, Iwould.
22 crack? 22 Q Cormugations, in layman's terms, what is a corrugation?
23 A Yes 23 A It's a depression in the roadway that is ground in
24 Q What does transverse crack mean? 24 intentionally to create a noise and slight vibration ona
A 25 vehicle whea they get either too far under the centedineor B

‘)

N
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That would be going 90 degrees to the flow of traffic.
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Page 50 Page 52 |
1 too far off the edge of the road. 1 Q Allright Do youknow whether or not the idea of possibly
2 Q  And sometimes I've heard these termed as rumble strips. 2 doing an overlay was discussed with anyone at MDOT as
3 A That's comrect 3 opposed to thecrack fill procedure that was done?
4 Q Isthat what we're talking about? 4 Out of our region office they globally plan all - for all
5 A  That'sa common - that's the most common term for them is 5 10 counties working with each of the three TSCS. This is
6 rumble strips. 6 one of the three. They have a strategy forhow we're going
7 Q Do youknow inyour exparience whether or not the 7 to spend what dollars we have, and what roads and what kind
8 application or applying tar strips or crack fill near 8 of fixes happen, and so there's a global strategy that's put
9 corrugations have different instructions than those that are 9 into place, where all of the roads are driven at least once
10 not near or touching the corrugations? 10 a year by every — by all of the people that make the
11 A That I don'tknow. 11 planaing decisions, and then we look at what we have. We
12 Q Ibelieve youtestified earlier that it was -- that Matt 12 weigh in the existing condition, the amount of traffic on
13 Pratt would have the discretion whether or not to perform 13 the road, in other words, the average daily volume, and then
14 this crack fill job; i s that correct? 14 make global decisions on where the larger amounts of money
15 A Uh-huh (affirmative). 15 for the higher caliber fixes and repairs are going to
16 Q Do youknow whose, ifanyone else, other than Mr. Pratt's 16 happen.
17 decision it was to lay tar strips as a maintenance measure 17 Okay.
18 for M-36? 18 So as far as here's what's going to happen here, typically
19 A No. Heinworking with his two lead workers would have made { 19 that body of decision makess will decide when there's going
20 that decision. He was a supervisor, so he would get final 20 to be a better repair going knowing that this is in this
21 say. 21 condition, but also knowing that maintenance can come in and
22 Q Do youknow who his two lead workers would have beea? 22 extend the life of it by sealing up the cracks and getting
23 A Doug Lynch and John Toth. 23 the life further.
24 Q Areyou familiarwith the term or the process of HMA 24 Okay.
25 overlay? 25 So it happens by a lot of planning, and a lot of individuals
Page 51 Page 531
1 A Yes 1 are actually involved, both out of the region office in
2 Q Whatis that? 2 Jackson and some of the planaing individuals that work out
3 A HMA stands for hot mix asphalt and that's an actual repaving 3 of this office. )
4 of the roadway with a hot mix asphalt product. 4 And do you know how often those decisions are made?
5 Q Inyourexperience, are you aware, has MDOT performed that | 5 Every yearwe reset what we're going to do. We go out and
3 type of a procedure in the past? 6 re-look at the condition of everything, rate the conditions
7 A Yes. 7 of everything and male decisions on where we're going to go,
8 Q Do youhave anyidea in either talking with this Mr. Pratt 8 and then as money changes, and lately it's been getting
9 or other knowledge you've obtained why crack fill is opted 9 worse and worse, we have to change our strategy. And, you
10 for as a mainfvnance measure on this stretch of M-36 as 10 know, we have the general same strategy, but then wehave to
11 opposed to overlay? 11 reallocate finds depending on what changes have happened and
12 A Because overlay would typically not be done in a maintenance | 12 what - you know, because not all things deteriorate at the ]
13 capacity, it would be done in a construction capacity 13 same rate and it depends on a lot of variables. And then
14 because it's hundreds o f times more expeansive to do the hot 14 things change over time, too, where you think you want to do
15 mix overlay. It's considerably more expensive. 15 one plan and 10 percent of it you won't actually do it
16 Q Do youknow whetherornot - if I understand you right, you |16 because you have to change gears and then change it again
17 said it would it be done in construction capacity. That 17 the next year.
18 would not be a procedure that would be done by the 18 Are these typically held the same time of year every year?
19 maintenance crew; is that what I'm to understand? 19 Yeah; typically. Typically the roads get — I'm trying to
20 A Yeah Veryrarely; only in little small instances they 20 think. It actually varies from time to time, but usually
21 might do a small area for a spot repair type thing. 21 spring or fall, and sometimes both because we - you know, a
22 Q  So if this stretch of M-36 hypothetically were discussed to 22 little bit of it is ongoing. But typically they actually do
23 be - to be done by an overday ‘stretch of road, given the 23 a van ride where people all get in a very large van and -
24 length of it, wouldn't be done by maintenance? 24 of all the disciplines, construction, designand
25 A Would not be done by maintenanse, 25 maintenance, and we go around and look at everything and
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. Page 54 Page 56
.’ 1 have discussions and then stand back and lookat allthe 1 inthearea ofthe accident?
2 thousands of miles of roadway and decide where wetegoing | 2 A  Priorto the accident? Is that what you said?
3 to allocate funds and what kind of repairs we're going to 3 Q Sincethe accident
4 do. 4 A Ob,since? _
5 Q  Areyou familiar with the procedure of surface milling? 5 Q Well, actually before orafter. Are you aware of anything
6 A Yes 6 that's gone on measoring the width of the tar strips?
7 Q Whatdoes that entdil? What does that mean? 7 A Theindividual I sent out there to calculate how much actual
8 A Thats justa large mill that actually takes off a portion 8 area roadway was covered by the tar strips, yes, that person
9 of the roadway like a consistent depth. Youcomeinand you | 9 did measure the widths.
10 can mill two inches of a roadway off, and you basically 10 Q Hemeasured the widths of the tar strips as well?
11 grind it into a gravel-like material and haul it away. 11 A Yes. That was the only way to calculate the area,
12 Q. Would that generally, in your experience, a surface milling | 12 Q  Did he report his findings regarding the width of the tar
13 kind of a procedure that's done in pceparation for another 13 strips to you; do you recall?
14 procedure? 14 A Ijustsaw the final product I didn't drill down into the
15 A Yes 15 specificity of his calculations. !
16 Q° What type of procedures tend to follow surface mills? 16 Q Understood. What about are you aware of anyone that did any §
17 A  Aresurfacing, the HMA resurfacing that you just prior 17 measurements of the depths of the cracks that the crack fill
18 referred to. ' 18 was applied to on M-36?
19 Q  Sothe surface milling is kind of a siep towards anoverlay? {19 A I'mnotaware of that myself o
20 A Yes. 999pemmtofthcﬁmcthat‘swhat‘sgoingtohappen 20 Q Do youknow based on your experience does the depth of a
21 after a surface milling. 21 crack — is that a factor at all in deciding whether ornot
22 Q  What about the technique of a chip seal? Are you familiar ] 22 crack fill is an appropriate maintenance?
23 with a chip seal? 23 A Yes, that certainly can be.
24 A Yes,Iam. 24 Q Okay. How does that play into that decision?
25 Q Whatisachipseal? 25 A Well, it could be a different type of fix if the cracks are
Page 55 Page 57
. 1 A  Achipsealis wherea liquid asphalt material is placed on 1 deep and wide and such that you may need to usea different
2 the road that covers 100 percent of the roadway and then 2 type of material.
3 you -- and that is to fill the cracks in roadway 3 Q What type of other materials have you seen used if the
4 essentially, and then you go back over it with loose chips 4 cracks run deeper?
5 thatare very angular and you apply that to the roadway, so 5 A Idon't have enough knowledge about the specificity of the
6 . allthat tar that youjust put down doesn't stick all over 6 product names and stuff, so that'snotdirectly in my area
7 the cars and stuff. And so it's basically to - yeah, so 7 of expertise.
8 to - you know, and it does provide some friction, too. 8 Q Understood.
9 That'swhy you put the chips down. Two reasons; one, so it 9 MR. BLADEN: Objection to lack of foundation
10 doesn't track all over the place, and number two, to provide 10 anyway.
11 a little bit of traction, because if you cover a hundred 11 Q Maybe Matt Pratt might be a better source for that.
12 percent of the roadway in a tar, then there's going to be 12 A Probably.
13 some diminished friction of the roadway. 13 Q Again, I'mjust seeing what you know. If you don't know,
14 Q Now, ifa chip seal or a surface mill were called to be done 14 that's fine. Do you have any knowledge based on your job
15 on a road somewhere in Michigan, is that something that 15 experience regarding potential friction issues or loss of
16 typically would be done by the construction d epartmext as 16 traction regarding motorcycles traversing tar strips?
17 opposed to the maintenance department? 17 A Idon't have any specific knowledge, no.
18 A Usually,yes. Yeah, almostall the time. 18 Q Do you have any knowledge regarding potential dangers
19 Q And then similar to what I asked about the overlay, are you 19 associated with motorcycles traversing a curve with rutting
20 aware of whether or not either of those options were 20 in a road surface?
21 discussed with respect to the cracks that wereon M-36 prior {21 A Idon't have specific knowledge, no.
22 to the crack fill? 22 Q Does MDOT have any practice of -- any practice or policy
23 A T'mnot specifically. 23 reganding going out and inspecting road surfaces?

Q Haveyou ever or are you aware of anyone who has taken any
mmsunm:mts n:gaxdmg the wxdth of the ta rstnps on M-36

Wedo. Idon't know a lot of the specifics of that, butwe
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-Page 58 Page 60
.'-I 1 Q Do youknowif MDOT keeps any records of the inspections 1 Q Similar toMr. Belcher's findings?
2 that they perfarm? 2 A  Well, that's the only one that I'm aware of, yeah. I'm
3 That I don't have specific knowledge of; probably do. 3 referring to his findings. Iwas notaware that there was
4 Iftheydid keep records, do you have any idea where those 4 somebody else did it.
5 records would be kept? 5 Q Okay. Fair enough.
6 Probably the C&T facility, Construction and Technology, in 6 A Oriflwastold, I forgot; whatever.
7 Lansing. 7 Q Understood. It's been awhile. Are you aware of any testing
8 Have youseenany records regarding inspections of M-36 in 8 performed on M-36 regarding measuring any rutting in the
9 the area of the accident? 9 road surface?
10 I'have not. 10 A TI'mnot specificallyaware of that.
11 I've been advised in Answers to Interrogatories that the 11 MR. BLADEN: Continuing objection to rutting.
12 only maintenance work that's gone on on the stretch of M-36 12 MR. VESPRINL: Sure.
13 we've been talking about since the accident bas been gravel 13 Q Areyouaware ofany complaints made by anyoae to MDOT
14 shoulder maintenance and winter maintenance. Is it fair to 14 regarding the condition of M-36 in the year before the
15 say that that type -- that those two types of maintenance 15 accident we're here fortoday?
16 wouldn't have anything to do with the tar strips; is that 16 A TI'mnotawareof any, no.
17 correct? 17 Q Areyouaware of any other claims for damages made against
18 No, not - certainly not directly. They’e separate 18 MDOT for injuries reccived on M-36 in the year before the
19 operations. 19 accident?
20 And shoulder maintenance and winter maintenanes, isitfair |20 A Iamnot.
21 to say that work wouldn't have anything to do with any 21 Q Did you or anyone else that you know of from MDOT write out
22 potential rutting in the road surface? 22 any statements regarding this accident, other than possibly
23 It shouldnt. 23 for your attomey or MDOT's attomey?
24 Would anyone from anywhere other than MDOT's Brighton | 24 A I didn't decipher that, no. I didn't
25 @aintenance garage have performed any maintenance onM-36 {25 Q  What about anyone else from MDOT? Are you aware of anyone
Page 59 Page 61
‘ 1 since the accident? 1 else from MDOT who may have?
2 Not to my knowledge. 2 A Unh-unk;no.
3 Is there any other division of MDOT that has concurrent 3 Q That'sa"no™
4 junisdiction, if you want to call it maybe forlack of a 4 A That'sa—Tmsory. Thatisa"no." I am notaware. i
5 better word, to go out and take care of any problems on 5 Q Whatabout recorded statements? Have you provided - again, !
6 M-36? 6 Idon't want to know anything about what you may have done
7 Nobody else has concurrent jurisdiction, no. 7 for MDOTs attomey, but other than that have you —
8 We talked a little bit earlier, I had mentioned that I was 8 A Ihave not made any recorded statements. '
9 advised that Brighton's TSC staff and the Lansing 9 Q Are youaware of anyone from MDOT who has?
10 Construction Technology staff went out and took some 10 A Jamnot. :
11 measurements of the sealant on the road, and they dida 11 Q Have youread any statements about the accident from anyone?
12 friction test done in November of 2010 and December o 2010. { 12 A Outside of the parameters of what you said, no.
13 Did you have anything to do with those tests? 13 Q The parameters being with your —
14 I reviewed the results. 14 A We were talking with our attorney.
15 And what do you recall the results being that you reviewed? 15 MR. VESPRINL: Okay. Let me just double-check
16 The friction values were above and in a safe area, generally 16 something real quick, and I think I'm all done. Yes,Iam
17 speaking. 17 all done. Thank you very much for your time. I appreciate
18 What about did you recall reviewing anything regarding or 18 it.
19 what the results were with respect to the amount of crack 19 THE WITNESS: You're welcome.
20 sealant on the road, that portion of the testing? 20 MR. BLADEN: Ihave a few questions I wanted to
21 Onlyju-stseeingwhatthcpmmgewmthatwu covering 21 follow up with you on.
22 the pavement, just to geta feel for it. 22 EXAMINATION
23 Do you recall what the percentage was on that test? 23 BYMR.BLADEN: .
24 For the amount feeling — it was in the neighborhood of 24 Q Lookingat Exhibit Number 2, the work schedule, you were
25 :

®

seven-ish
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Page 62 Page 64§
.> 1 listing of work that was done on M-36 may have pointedtoa | 1 something. It doesn't - it's not giving you a dictatodal
2 more specific location than just generally M-36. Do you 2 gottobe this way. A guide is a guide.
3 recall that set of questions? 3 Q Sothese arent rules — are these rules that the
4 A Yeah 4 maintenance crew maust follow or are they, as you said, a
5 Q Andyou said you didn't think that was the case; correct? 5 guide?
6 A  Uh-huh (affirmative). 6 A They're encouraged to follow it because it's good
7 Q TI'mgoing to ask you about work that was done Angust I1, 7 maintenance practice, but then again, everything isn't black
8 2009. It lists M-36 at Howlett Road. 8 and white,and so that's why it's a guideline that, here is
9 A Okay. 9 how you do it, but you can certainly go outside a guideline
10 Q Does that change yourevaluation of your statement or 10 if you deem it's appropriate.
11 testimony earlier? Is that more specific? 11 Q Anditsays"Activity Number 10100." Would thatcomespond §
12 A  Well, based on that, that Jocation is more specific. That's 12 to the operation number on the work schedule? :
13 not the — I know it's not the exact location of the 13 A Yes
14 accideat, but I know it's not too far down the road. 14 Q So that’s where they get that number 101007
15 Q Okay. How far - 15 A Yeah;yeah. That's the same number, yeah.
16 A Butitsssll - 16 Q Lookingat Exhibit 1, I think you testified earlier that you
17 Q How far from the - 17 believe this is hot poured joint sealant that was done on
18 A [Ibelieve that's an 1/8thto 1/4 of a mile from the accident 18 M-367
19 location. 19 A Yeah
20 Q  Itsays "at Howlett Road" Would that just be specifically 120 Q Based uponyourreading of the guidelines?
21 at the intersection of M-36 and Howlett or would it 21 A Yes . .
22 encompass an area greater than that? 22 Q Undemneath it says "recommended work method." Why does it §
23 A  Well, I would interpret just what I'm reading, at the 23 say "reco mmended work method"?
24 intersection, so it's the intersection, the way they wrote 24 A  Because that's what it means. It's what they recommend they
25 that, 25 do, but it doesn't tie them down to it absolutely has to be
Page 63 Page 65§
. 1 Q Andthat's the following day it looks like. Well, it 1 that. Ifitsaid "required work method,” you'd have to do
2 doesn' give a date, but there's another listing of M-36 at 2 it right to the letter, but it's a recornmended.
3 Howlett Road. 3 Q Allright. Under "crack filling" there's a number five ;
4 A Italso says "at Howlett Road." 4  underactivity 10100 in the Surface Maintenance Performance }
5 Q Yeah 5 - Guide, under "hot poured joint sealant " It says, "Install :
6 A  Same thing. I mean at reading that it looks like they're 6 hot backer rod size 25 percent larger than the width of the
7 working in the intersection. 7 crack in cracks 3/8ths of an inch or wider — or larger."
8 Q  Will they do multiple days all in one intersection? 8 What do you interpret thatto mean?
9 A  Itss possible, because it could haveended. Theycouldhave } 9 A  Well, the way I'm looking at this - and this isn't my area
10 got tothe - it's hard to know. They could have got to the 10 of expertise - but it's saying 25 percent larger than the
11 intersection and power was off the end of the day and they 11 crack that's 3/8ths or bigger, so cracks can be a lot bigger
12 were out of time and then they had to come back and hit it 12 than 3/8ths, and this still has to be 25 perceat bigger than
13 again the next — on a different date, but we can't see the 13 the biggest crack you're going to get because if they're
14 date, so - 14 doing one aperation they've got to get something that will
15 Q Allright. 15 cover their worst case scenario, because then theyre dead
16 A ButlikeI said, there was alittle bit of a lack of 16 in the water if they come up to somethiag that's bigger and
17 information for me to pin that down based on what I'm 17 they don't have that.
18 reading. 18 Q AndIthink youtestified earlier that the cracks can be
19 Q Now, looking at — let me see where are we? — Exhibit 19 variable in width; correct? :
20 Number L. Exhibit Number 1, this is the maintenance 20 A And they are variable in width, yeah; right.
21 Performance Guide 10100 from - created in October of2008 | 21 Q  Is this recommended work method, are they required or
22 as far as you know? 22 recommended to remeasure the width of the s ealant or the
23 A Yeah. . o ‘[ 23 backer rod every time there's a change in the width of a
24 Q Now, why is itcalled a performance guide as opposed to - | 24 crack?
25 A Bewuse that gives you gmeml g\ndelms of how todo A No. Theydont havetune forthat. I mean that's not a
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Page 66 Page 68 :,_
" 1 standard practice. 1 one of the seven goals and objectives, so it's paramount,
2 Q  What would occur if they were required to change the width | 2 and so we put — that's why our operations where when even
3 every time they encountered a change in the width? 3 when we do this we put out the signs, we put out flaggers as
4 A They couldn't do the job because there's so much variability 4 appropriate. Wedo everything to make sure it's safe for
5 out there there would be no way to effectively -- the whole 5 the traveling public. So we put - that's our top emphasis.
6 reason this type of maintenance is done is so you can 6 Secondarily, it's, you know, fixing it and so it doesn't
7 quickly address very large elongated areas of a lot of 7 became a worse problem and become evea more dangerous.
8 cracking to male sure you seal it up and water doesn't get 8 Q Anddo youhaveto weigh the relative safety aspects of
9 in it so the road doesn't deteriorate, and the production 9 doing particular type of maintenance versus letting it go
10 rate would be cut down tremendously if they had to do that. | 10 and having pot holes?
11 Q What would be, in your opinion, a reasonable — or your 11 A Oh,yes. Wehave to weigh that ongoing. ;
12 experience - a reasonable way of accommodating thecrack | 12 Q Now, how many miles of roadway does the Brighton TSC cover }
13 width in practice? 13 in its maintenance operations? i
14 A Kind ofhowthey're doing it. Youkind of take your worst 14 A Well,Idon't know the exact number. Many hundreds.
15 case for the largest and then you hit everything you have 15 Q Many hundreds?
16 with it, because there's a lot of secondary cracking with a 16 A Yes
17 lot of this, too, and so partially they just want to make 17 Q Inthe scheme of things, what priority level is given to
18 sure they get everything sealed up, because if you leave 18 M-36? And ifit's - if there's different priority levels
19 parts unsealed, that's going to be the next area to start 19 for different parts of M-36 can you break that down?
20 going bad. 20 A Well, M-36is going to be a little —- in this location it's
21 Q  What happensif you leave the cracks unsealed? 21 very remote, and so this is one of our lower priority
22 A Theroad is going to deteriorate very fast because the water  § 22 because there's less traffic on it, so there's less
23 getsin there. It starts getting hit with tires and trucks 23 potential to have safety hazards. Our highest priorities
24 and it will start to deteriorate. The water gets 24 are our interstates with extremely high volumes of trucks,
25 undemeath, and what it ultimately does is it saturates the 25 and also higher speeds. Speeds are lower out here. You
Page 67 Page 69 §
‘ 1 surface under the roadway because it gets down through the 1 know, we allow 70 miles an hour on the interstates and here §
2 crack. Then you have an unstable base and thenyougetpot | 2 it's, you know, variable from curve speeds to 20 milesan
3 holes. 3 hour up to 55 miles an hour, so there's a greater chance of
4 Q  What's the significance of pot holes? 4 catastrophic and safety issues to happen on the heavier
5 A Potholes are extremely unsafe. They do severe damage to 5 volume roads. _
6 cars. They can cause vehicles to crash, and they also cause 6 Q What are the heaviest volume roads that Brighton TSC has
7 people to swerve to miss them which causes other problems, | 7 responsibility for maintaining?
8 because if people are caught off guard and they swerve they 8 A  Well, the two big ones are I-96 and US-23. i
9 can, you know, go off the road or they can go into oncoming 9 Q Olkay. How many miles of I-96 are you required to cover? !
10 traffic or whatever, so we need — that's a high priority to 10 A  The whole county, Livingston County, from county lineto
11 address pot holes both proactively and reactively. We try 11 county line. ;
12 our very besttodoit proactively, and that's what this is 12 Q Do you know how many miles that would be?
13 all about. Reactivelyis our worst case scenario because we 13 A It's,you know, three Ianes in both directions, so six
14 do not want the public subjected and vehicles subjected to 14 lanes, plus ramps for — what? — 30 miles. I'm not sure of
15 pot holes because they're very dangerous. 15 the exact mileage. 30-ish.
16 Q Okay. Whenyou make a detenmination as to what typeof |16 Q How muchof US-23 are you required to cover?
17 maintenance is performed, do you take into considerationthe | 17 A  County line to county line, north to south.
18 safety of a particular type of — the safety for the driving 18 Q Do you know how many miles that would be?
19 public that a particular type of maintenance that you chose 19 A It's probably roughly the same.
20 to perform, it's impact on the safety of the driving public 20 Q Soroughly 30 miles in both directions of I-96?
21 versus what happens if you don't do the particular typ e of 21 A Uh-huh (affinnative).
22 maintenance? _ 22 Q And roughly 30 miles in both directions for US-23?
23 A Safety of the - our number one impact is safety of the 23 A Right. And one of them is four total lanes and the otlier
traveling —- our number one priority is safety of the ' 24 one is six total lanes. M-36 is two total lanes. :
l:avelmg publlc penod In fact, it's our stmteglc plan, 25 And I think you sald the lratﬁc volume for this pa:txcular

(Pages 66 to 69)

572e8a5e-0d01-4837-96ac-c55b8c5ed3ee



KARWACKI V STATE OF MICH, ET AL DEPOSITION OF MARK GEIB
. Page 70 Page 72}
.f" 1 location where this accident is alleged to have occurredor } 1 Q  Is it fair to say that whatever work is determined to be
2 - did occur is you said lower than — 2 necessary on the heaviest traveled routes gets first
3 A  Alotlower, yeah. They'renoteven in the same ballpark. | 3 priority?
4 Q And what about the mix of type of traffic thattravelson { 4 A Yes. !
5 theroad. Is it different than it is on I-96 or US-23? 5 Q Andwhatever money is leftover then is allocated however you i
6 A  There'smore commercial traffic, meaning trucks, heavy 6 want to divvy it up to the remaining roads within the area?
7 trucks, on the heavy traveled routes. Some of the other 7 A  That's more or less how it's done, yeah. .
8 stuff, you know, is probably similar. I mean we get 8 Q What priority is generally givento M-36?
9 motorcycle traffic on all our roads pretty heavily. It 9 A It'slowerin priority because it's a rural and it doesn't
10 varies. M-36 for an "M" route probably gets a littlemore | 10 have the traffic volumes. The traffic volumes are much
11 because I know there's a presence in some of the adjacent | 11 Iower than the bulk of our other roadways.
12 villages and cities. But we get a lot on the interstates; a 12 Q Ithink you've testified earlier that an overlay of the
13 lot. Veryheavy out there, 13 road, a resurfacing of the road, is hundreds of times more
14 Q Now,do you participate in any of those — I think you 14 expensive than the crack fill procedure that was followed
15 testified earlier that there's a meeting either once or 15 here.
16 twice a year for planning of what work gets done in the 16 A Idon't know the exact number, but that's obtainable, a
17 region; correct? 17 range is obtainable, but it's a gigantic difference.
18 A Ub-huh(affirmative). 18 Q Ifthe budget was available to do an overlay, would that
19 Q Do you participate or did you participate in any of those | 19 have been a strongly considered procedure for maintenance or
20 meetings prior to this accident? 20 construction on M-36?
21 A Ido,butnotall of thetime. We have a development 21 A Not for maintenance, but for construction, yes, it would
22 engineer, design engineer, who always participates in that, | 22 have been.
23 and I do a little more peripheral. Iusuallygoonthevan |23 Q Okay. So by process of elimination, the fact that an
24 ridesand look at the roads and make sure that peopleare | 24 overlay wasn't done, would that mean that the money was not
25 looking at things to my satisfaction, too butI don't - a 25 available to do that project?
Page 71 Page 73§
1 lotofitis delegated to others. 1 A That's comect; yeah !
1 2 Q Do thefolksintheregion determine the amount of money 2 Q  What about chip sealing? How expensive is that relative to i
3 that's goingto be spent - 3 the crack filling that was done?
4 A Yeah 4 A Idon't know precisely. Its quite a bit more expensive
5 Q - orare they just given a number and have to figure out 5 than doing this because there's a lot more material and a
6 how to spend the money? 6 lot more equipment involved.
7 A Theyregiven a number and then they determine how it gets 7 Q  And the same question with respect to crack sealing that I
8  divviedupbetween three transportation service centers and 8 asked you before on overlay resurfacing. If the money was
9 their jurisdictional areas. 9 available to do a chip seal, would that have been something |
10 Q Fromyour knowledge and experience, who determines how much { 10 that was strongly considered done on M-36? And ifnot, why §
11 moneyis given to each region and to MDOT in general, if you 11 not?
12 know? 12 A That I'm not sure. One of the - it may - it might have
13 A It'sthrough the legislature and it varies. Yeah, that'sa 13 been tossed around. Whether it would have happened or not ||
14 whole very complicated issue. 14 there would have been some objection because there is a i
15 Q Soifyou participated in this process - you said not all 15 downfall to chip seal, which is when you apply the gravel
16 the time, but sometimes you've been in these meetings? 16 over the tar you have loose gravel on the road for a long
17 A Uh-hwh(affirmative). 17 time. We broom it off, but you can't get it all off because
18 Q Okay. Would you be able to tell us about the process they 18 it's a very less expensive fix, and soit's a —- there's a
19 go through as far as making a prioritization of what 19 hazard of muchless friction until the time a few months
20 projects get done with the money that is available to them? 20 down the road that the bulk of it's been worked in or gotten
21 A Yeah Imeanitsalotof give and take between a lot of 21 off the roadway, and so, you know, for like motorcycles,
22 individuals, butwe prioritize our heaviest traveled routes 22 stuff like that, it would be a tough surface. It would be a
23 that have the largest volumes because that would impact ' 23 little more dangerous-unil it stabilized itself, so you
24 mobilityand it would impact safetythe most becanse there's 24 would be exposed for a few months.
25 the laxgwt number of people. 25 Q Wasthe safety concem of motmcychsts talen into

2y Bl r"“‘
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Page 74 Page 76 }
1 consideration in deciding whether to do chip sealing or 1 possible for the tools and, you know, materials and the
2 doing this crack fill procedure? 2 funding that we had.
3 A Well, it likely was because we'reavailable - motorcycles 3 Q And so we were talking earlier about setting the width of
4 only have two tires and a car has four, so a motorcycle will 4 the material spray, I guess you would call it, and you
5 upset where a car will slide. But that's not very good 5 testified earlier that you have to use the worst case for
6 either, but it's not as bad than dropping down on the 6 the cracks because otherwise you wouldn't be able to get the
7 pavement. 7 work dope.
8 Q  AndIthink you've testified earlier that you considered 8 A Right
9 that gravel on the surface might be a specific hazard for 9 Q Do youbelieve that that was appropriate method and
10 motorcycles? 10 reasonable method under the circumstance?
11 A Thatcanbe, too, yeah. Especially loose gravel is not a 11 A [ thinkitwas.
12 good thing on the roadway because xtbmkstheboudandthe 12 Q  With respect tothe manufacturer’s installation
13 friction. 13 instructions, do you have any knowledge or experience in
14 Q Okay. Would that be also true around - especiallyaround | 14 translating the manufacturer’s installation instructions to
15 curves? 15 guidance documents and how to apply it?
16 A Obh,yeah 16 A TI'veneverdonethat myself :
17 Q And isthattrue for not just motorcyclists, but for people 17 Q Okay. And who would be the person or persons, if you know, {
18 in four-wheeled vehicles? 18 or division at MDOT that would be the parties that we should
19 A It's goingto be — yeah, it can cause more issues. Yeah, 19 ask that question to?
20 loose gravel is not a good thing on roadways. Aside from 20 A Probably our maintenance division in Lansing. It
21 the friction thing, loose gravel shoots up and gets shot 21 poteatially — it was either the Construction and Technology
22 around, which also causes other issues. It can hit people 22 or the Maintenance Division in Lansing, one of those two
23 and it hits - 23 would have had people involved in putting this together, and
24 Q Projectile? 24 it could have in part beea done by a team of people, too,
25 A Yeah. Projectile; hit people orhit windshields and cars 25 utilizing individuals such as Chuck Manor, the
Page 75 Page 77§
1 and, you know;, either do damage or be a pretty large 1 superintendent, who have broad field experience over a large
2 distraction, too. 2 period of time.
3 Q Baseduponyour knowledge of the traffic volumes and the 3 Q Allright. Are you familiarwith equipment numbers that are
4 procedures that were followed here, do you believe that the 4 listed here on the work schedule in Exhibit 2? Do you know
5 procedure for crack fill followed in this particular case 5 what those comrespond to?
6 was the most reasonable method followed? 6 A Ithinka lot of them are trucks or vehicles, but I'mnot a
7 A  With all things considered, I do. 7 hundred percent sure because I don't deal with the equipment
8 Q And you were asked earlier about whether or not you took 8 numbers. I can find them, but there are a lot of times it's
9 into consideration the reasanableness of the necessity of 9 just like the trucks that they're using.
10 doing crack fill versus some other methodology. Do you 10 Q So we'dhave to ask the maintenance folks if they could
11 recall that? 11 correspond the type of vehicle to the equipment that's
12 A Yeah, I remember being questioned about it. 12 listed?
13 Q Thatthen opened the question of whether or not the crack 13 A Yeah And they would know, yeah. .
14 fill procedure that was followed was in itself reasonably 14 Q And presumably if they're following the guidance documents, §
15 done. Based upon your viewing of the photographs and your | 15 the equipment used would —
16 viewing o f the guidanc e documents, do you believe that it 16 A Moreorlessmatchup. I mean it'sa guideline.
17 was reasonably done? 17 Q Right
18 A Foras many cracks as was in this road, I do believeitwas. | 18 A  Butit would more or less match up what it takes to
19 Q And why do yousay that? 19 reasonably get this work operation done.
20 A Well, because the — all the cracks have to be filled and 20 Q Andanother question. This NHMS, the National Highway
21 there was a lot of variability in the cracking out here, and 21 Maintenance System Limited, you said that you were — you
22 there was a lot of secondary cracking from what I was told 22 didn't know what the federal SHRP test project was.
23 secondhand, and if that's the case, then this was an 23 A Yeah. I'mnot familiar with exactly what that is.
24 appropriate way to hit it and make suretheycandothisand | 24 Q  There's the implication there, it says "Federal SHRP." Is
25 get msonablc pmductlon and addrss the roadway as best as that some kmd of fedemlly ﬁmded pmject?
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Page 80 }

1 A Itcouldbe federally — it's possible it's federally funded 1 be — there are other manufacturers of other products, and
2 or something, maybe if it's an experimental project, but I'm 2 even all of the products don't match up exactly, too, and so
3 only guessing, which you don't wantmeto do. 3 there are similarities and there's dissimilarities if you
4 Q That NHMS program, that implies, you know, itsays "National 4 were to really start digging into it.
5 Highway Mainteasnce System Limited" — 5 Q Would MDOTS actual experience using the product itself over i
6 A  Ubhuh (affirmative) 6  years befactored into how it is used? '
7 Q —but then NHMS program, is this kind of a — I'm not sure 7 A Oh, yes; yes. . :
8 whatthe comrespondence is there, 8 Q And sothe manufacturer's guideline or recommendations may
9 A AndI'mnotsure. It may just be nomenclature or trying to 9 not necessarily track with MDOT experience —
10 jibe it with the name of the company and this is their 10 A That’scomect.
11 program. They have their own recommended little programand | 11 Q - in applying the product?
12 then they sell their products and market it or whatever. 12 A That'scomect
13 Q Andsomebody from NHMS — there's somebody named Michael { 13 MR. BLADEN: No further questions.
114 Leahy. It's on page two o fExhibit— 14 MR. VESPRINL Al set.
15 A Yeah;thatswhatit looks like. 15 (Deposition concluded at 11:56 am.)
16 Q Andon page three of Exhibit 5, proposal to "MDOT Brighton, | 16
17 Attention: Matt Pratt"? 17 -0-0-0-
18 A Ub-huh (affimative). 18
19 Q Sowewould have to ask Matt Pratt about this particular — 19
20 A Yes, and he would have — my guess is he would have intimate | 20
21 knowledge of this since it was made to him. 21
22 Q Oratleastmoreknowledge than you do? 22
23 A Yeah;right 23
24 MR. BLADEN: I don't have any further questions. 24
25 MR. VESPRINI: [ have just a real quick followup. 25
Page 79
. 1 Ijust want to touch on something.
2 EXAMINATION
3 BYMR. VESPRINL:
4 Q IfIunderstood some of the questioning from Mr. Bladen, is
5 it your understanding that the manufacturer's installation
6 instructions get translated into the guide that MDOT
7 prepares? Ijust wantto make sure  understand that right.
8 A  Thats my understanding.
9 Q Sothe guide that it gets translated into, are those guides
10 some of the exhibits we had marked earlier? I understand
11 there was some excerpts from them, but I believe it was
12 called the — let's see here — Maintenance Performance
13 Guide? I think we marked it as Exhibit Number 1.
14 A Yes.
15 Q Isthat the guide that the installation instructions would
16 get translated into?
17 A  Thats correct.
18 MR. VESPRINL: Okay. Ijust wanted to make sure I
19 understand that point. Thank you.
20 MR. BLADEN: Justa followup on that.
21 . EXAMINATION
22 BY MR. BLADEN:
23 Q Do youknow for sure, for certain, that they are actually
24 translated to or is that part of the consideration by MDOT?
25

‘|lp
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‘Activity Name: Joint and Crack Filling Activity #: 10100

-| Beginning in fiscal year 2009, report Joint and Crack Filling using the methods listed below to PCA 10100.

I [ Methods:  Joint and Crack Filling
Crackfill - Rubber Sealant
Crackfill - Hot Poured Joint Sealant

Work may be performed using any of the above methods. All work performed using any of these methods
should be reported to activity number 10100. Performance guides for all of these methods are provided on the
following page(s).

Note: Beginning in fiscal year 2009, Pavement Spot Seal Patching (Kettle and Pavement R epair Machine
methods) should be reported to PCA 10400 Pavement Spall & Pot Hole Repair.

Surface Mainfenanoe

6} EMDOT ' Maintenance Performance Guide 10100, 10/2008

Mchizan Beptmict of Yoaxispedtation




Activity Name: Joint and Crack Filling

Activity #: 10100

-] Method: Joint and Crack Filling

Description/Purpose: Cleaning and filling of joints, random open cracks, and edge joint sealing with liquid sealant to
prevent passage of water to the base or sub-grade and permit pavement joints to contract and expand properly.

Recommended Crew Size Egquipment
7 (2 traffic regulators included)
Qty Code Description
Material - 1 02/03 Pickup
HFRS-2 3 04 Trucks, dump
HFRS-2M 1 12 Flashing arrow
2 NS Sand or sawdust . 1 19 Compressor
Bituminous only: 3/8” stone 1 36 Kettle
Average Dafly Production _ Optional ti.onal
1 - 2 lane miles, manual - 1 12 _ Flashing aIrow
5 - 6 lane miles, mechanical 1 04 Shadow vehicle and attenuator
Alternate Equipment:
Mechanical Squeegee Machine N
1 02/03 Pickup o
3 04 Trucks, dump
1 12 Flashing arrow
Optional for Alternate:
1 03 “Shadow vehiclg and attenuator
1 04 Truck, dump (stone)
.] 1 02/03 Broom truck
1 12 Flashing arrow

Recommended Work Method

Review environmental, training, and safety precautions,

Note: Do not fill joints having neoprene filler material.

Best results are achieved when join and cracks are sealed when the pavement is contracted and the average
temperature is not over 50°F.
‘BEFORE FILLING, CLEAN CRACKS WITHFORCED AIR.
Apply sealant heated to the manufacturer's specified application temperature

. Fill cracks to within 1/4" of the top of the surface.to allow for slab expansion. Squeegee excess sealant, if

necessary.
Bituminous only: 3/8" stone may be used in wide cracks. DO NOT USE STONE WHEN SEALING CRACKS

ON CONCRETE.
Sand or other approved materials may be sprinkled lightly on top to prevent tracking.

Criteria: Only cracks greater than 1/4" (diameter of a pencil) will be filled. Fill joints only when joint filler is
broken, brittle or missing and allows dirt and water to enter.

EMDOT

MGchiyan nmﬂl’m
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Activity Name: Joint and Crack Filling

Activity #: 10100

I Method: Rubber Sealant — BITUMINOUS SURFACE ONLY

used to seal traffic signal loops.

Description/Purpose: Cleaning and filling of random open cracks with rubber sealant. This is done to prevent
passage of water to the base or sub-grade and permit pavement joints to contract and expand properly Canbe

Recommended Crew Size
6 (2 traffic regulators included)

Material
Rubber sealant (e.g. Prizmo)

A\?erage Daily Production
1 - 2 lane miles

n--n—-n—-[\,).—-lg

1
1

Code
02/03
04
12
19
36

12
04

Equipment

Description
Dump truck

Heavy trucks

Flashing arrow

Portable compressor

Rubber sealant machine (e.g.
Prizmo)

Optional
Flashing arrow

Shadow vehicle and attenuator

1. Review environmental. trainine, and safety precautions.

which will cause spalling.

5. Allow material to set before opening to traffic.

Recommended Work Method

2. Best resulfs are achieved when cracks are sealed When ¢ average temperature s below 50°F:

.\} 3. Before filling, clean cracks with a hot air lance. Use caution to avoid overheating concrete surfaces,

4. Apply sealant heated to the specified application temperature, using the applicator before the crack cools.

@ 1RoT

Surface Maintenance

Maintenance Performance Guide 10100, 10/2008



Activity Name: Joint and Crack Filling Activity #: 10100
‘ i Method: Hot Poured Joint Sealant :
| Description/Purpose: Cleaning and filling of joints and random open cracks with hot poured joint sealant.
This is done to prevent the passage of water to the sub-grade and permit pavement joints to expand and
contract properly by not allowing non-compressing material, such as sand and stone, into the joint.
Recommended Crew Size Eguipment
6 (2 traffic regulators included)
Qty Code  Descrintion
Material 1 02/ 03 PiCkup
Hot Joint Sealant (Crafco Asphalt Rubber, Type |2 04 Heavy trucks
I, or an approved altemative*) 1 12 Flashing arrow
Backer Rod (type used for hot materials) 1 19 Portable compressor
- 1 53 Sandblaster
1 36 Hot poured rubber machine
Average Dally Production 1 33 Router or )
1 - 2 lane miles 1 54 Random crack saw
1 67 Trailer
: Optional
1 04 Shadow vehicle and attenuator
1 12 Flashing arrow

Recommended Work Method

& | Note: To maintain the quality of the product, avoid heating sealant for prolonged periods of time or
. reheating more than once without adding new material.

CRACK FILLING

1. Review environmental, training. and safety precautions.

2. Pavement must be clean, dry, and at an air temperature of 45°F or above.

3. Optional: Cracks-3/8" wide or less may be routed to provide a sealant reservoir. Rout to expose sound
material. Generally rout to approximately /2" wide by 3/4" deep. Rout only what will be sealed for this
project.

4. Crack or routed area should be cleaned by sandblasting and then blown out with compressed air.

5. Install hot backer rod, sized 25% larger than the width of the crack, in cracks 3/8" wide or larger.

6. Fill crack flush with pavement surface. Pour sealant at 380°-400°F, or per sealant specification.

*Contact Andy Bennett at C&T (517/322-5043) for approved altemnative.

Work Method, continued <

Surface Maintenance
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Activity Name: Joint and Crack Filling Activity #: 10100

. I. #Method: Hot Poured Joint Sealant (continued)

Recommended Work Method, continued

JOINT FILLING
1. 'Review environmental, training, and safetv precautiops.

2. Pavement must be clean, dry, and at an air temperature of 45°F or above.
3. Re-saw joint if necessary to remove old joint material.
4. Clean jointout by sandblasting and then blowing out with compressed air.

5. For expansion joints and all jeints constructed with neoprene seals, place backer rod to a depth that
would form a nearly square reservoir. For other contraction joints use a bond breaker.

_].6. __Fill joint with hot poured joint sealant level with pavement surface to 1/8" below pavement surface.

Surface' Maintenance

‘3 EMDOT . - ‘ Maintenance Performance Guide 10100, 10/2008
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- 'Work Schedule

Weather: _Temperature; _° pae: b-24:09
. EMPLOYEE EQUIPMENT # OPERATION LOCATION
IANDERSON, BILL - 03-4515 13900 Take Concrete Saw to Williamston
{LOGAN, JIM 03-1126 * 10100 M-36
JLYBRINK, JUSTIN " 'Crafico -
MASON, JEFF 03-2106
———— - “.'.'.. v RTH; Y—--»——-—,rz:zsss— mmmmm o e e e e e e e o e s e e e
JBROWN, BRIAN 03-2085 :
—"'{:,WEN"R(}DNEY AR S 'mg bty R -7 - - - - -t
03-0006 )
12-2548 i
LYNCH, DOUG 03-1167 10200 Pick up Lane closure US-23
'GOLIP, MIKE 67-0337 ' Put away concrete stuff
] 04-1309 :
68-0010
L LOVE, MARK 04-0370 16000 Livingston / Washtenaw
. 1 DODD, TIM 10-0256 Help Doug with lane closure
' 19-0670
SOKOL, DAN 05-0488 11200 Washtenaw
04-1565
67-0391
WALLACE, ROBERT 05-1630 12810 US-23
HOFFMAN,DON 03-2014
-]DENNISON; SEAN - 04:3024 17200 Nonroe
—|SCHULTREIS, GARY |~ = T~ WorKing In Lansing Regioh B
NICOLS, JIM
BOWMAN, ERNIE 10 ANLV
TOTH, JOHN
pr. | |
Supervisor's Signature:




& 2 62

Work Schedule
Weather: Temperature:  ° ' Date : (a - 3 (D
‘ EMPLOYEE EQUIPMENT# | OPERATION LOCATION
~]LOGAN, JIM 03-1167 10100 M-36
~ILYBRINK, JUSTIN Craftco ~
~JMASON, JEFF 03-2106 <
- JDANFORTH,GERRY 122535 ~ -
BROWN, BRIAN 03-2085
- e A SN RODNEY— ~— 14—~ —48=0BDF— -+ e e e e e e e e — - -
ANDERSON, BILL 03-0006
S S P -.12;2548 e i mmt i tes e e - - - - - - -y
LOVE, MARK 04-0370 16000 Livingston / Washtenaw
DODD, TIM 10-0256
) 19-0670
SOKOL, DAN 05-0488 11200 Washtenaw
04-1565 Scuffer
67-0391
J WALLACE, ROBERT 05-1630 12810 US-23
." JHOFFMAN,DON 03-2014 Clean out edge drains
DENNISON, SEAN 04-3024 17200 Monroe
SCHULTHEIS, GARY Working in Lansing Region with concrete crew
NICOLS, JIM
LYNCH, DOUG
- —SOHP; MIKE - - - - i Take 04157910 G LanSing ARE. ten go o the |
HODGE, JIM
’ Mason A&E to pick up fuel card to scupper
BOWMAN, ERNIE 10 ANLV
TOTH, JOHN
Supervisor's éignature: Date:




Work Schedule

) Weather: _ | Temperature: _° ~_ Dae:7-3-0%
. - |empLOYEE EQUIPMENT # OPERATION LOCATION
LOGAN, JIiM 031167 - 10100 M-36
LYBRINK, JUSTIN Crafico ]
OWEN, RODNEY 03-2106
IMASON; JEFF 12-2535
“JBROWN, BRIAN 032085 )
BcoLS = G 41 19-0809
SR ﬁﬁﬂ‘ERSGﬂ,_Bﬁ:t“_L_ - - 5300066~ —— e s am ]
: . 12-2548
LOVE, MARK 04-0370 16000 Livingston / Washtenaw
DODD, TIM 10-0256 '
o 19-0670
IsokoL, ban 05-0488 11200 Washienaw
IGOLIP, MIKE 79900 SEE NEH
‘ Y . JueH, bous
SCHULTHEIS, GARY
—— —f— - 1. -
N Cols ?
TOTH, JOHN "10 ANLV
HOFFMAN,DON 10 SKLV
" |BOWMAN, ERNIE 10 ANLV
~ JWALLACE, ROBERT 10 CMPU
@ DANFORTH,GERRY 10 ANLV
* Supervisor's Signature: 1 Date:




Work Schedule

Weather: | Temperature: ° Date : 7-9-09
EMPLOYEE - EQUIPMENT #. -} . OPERATION" - LOCATION
SCHULTHEIS, GARY |° 032085 - - 10200 " Drill Holes™
BROWN, BRIAN Rental Compresser
LOGAN, JIM O3 2105
i
GOUP MIKE "= -~~~ T ""93207%" "~ | "~10200° -~ —T ~— "—lanetlosure US23Whitt tKRoad ™~ "
. MASON, JEFF 12-2535 Barrels and rings
~{OWEN RODNEY" | - - 04-1309 1 L. N B . . -
LYBRINK, JUSTIN 68-0010
03-1167
I | 67-0337 | l
LYNCH, DOUG 04-1565 : Take Loaders up to White Lake Road
67-0391 ‘
LOVE, MARK 04-0370 16000 . Livingston / Washtenaw
DODD, TIM _ 10-0256
19-0670 |
SOKOL, DAN 05-0488 11200 Washtenaw
ANDERSON, BILL 03-4515 13200 ’ M-36

"JDENNISON, SEAN

TOTH, JOHN 10 ANLV
HOFFMAN,DON 10 SKLV
NICOLS, JIM 10 ANLV
BOWMAN, ERNIE 10 ANLV .
WALLACE, ROBERT | 6 CMPU /4 ANLV
DANFORTH,GERRY 10 ANLV-

| Date:

Supervisor's Signature:



" Work Schedule

Weather: Partly Sunny Temperature: 80s ° Date : 7-14-09
.-} < . {EMPLOYEE EQUIPMENT # - OPERATION -- 1. LOCATION
LOGAN, JIM 031167 10100 M-36
LYBRINK, JUSTIN Craftco
1TOTH, JOHN 03-2106
$BROWN, -BRIAN 12-2635
NICOLS, JIM 03-2085 - .
- ANDFERSON Rl 19-0808 —_ — e
) 03-0006
— - b, ..12-2648. 5. . o IR e - — — —
SOKOL, DAN (15-0D4R8 11200 Washtenaw
03-Mason %/7s
LOVE, MARK 04-0370 16000 Livingston / Washtenaw
: DODD._FiM 10-0256
19-0670
I SCHULTHEIS, GARY 04-1565 13900 I-96 & County Garage
GOLIP, MIKE 05-0063
67-0443
DENNISON, SEAN 04-3022 17200 Spray Bridge decks
OWEN, RODNEY '
] |
| I
MASON, JEFF 10 SKLV
DANFORTH,GERRY 10 ANLV
HOFFMAN,DON 10 SKLV
WALLACE, ROBERT 10 ANLV.
Supervisor's Signature: Date:




| Work‘Schedule

{Weather: L Temperaturg:  ° Date: 7-27-09
EMPLOYEE - EQUIPMENT # OPERATION LOCATION
PRATT, MATT ) 19600 JSC
--$ANDERSON, BILL : -03-2085 13900 - : Take Arrow Board back to K-Z00 -
LYNCH DOLIGE o 03-2062 ...t ....-43000-—.— -d— . . ...-2- Take-Down-Gardrail4-96-7- - - — -~}
WALLACE, ROBERT 03-0006 ’ Shoulder Closure
SOKOL,DAN....c. _t e e 034428 oo = o oo e e e e _ —
SCHULTHEIS, GARY 04-1309 '
NICOLS, JIM 69-0010
67-0311
67-0337
GOLIP, MIKE 03-1167 10100 m-36
-{BROWN, BRIAN 03-2106 ' '
LYBRINK, JUSTIN 03
MASON, JEFF 12-2535
DANFORTH;GERRY 19-0809
HOFFMAN,DON
1
LOVE, MARK -04-0370 16000 Livingston / Washtenaw
DODD, TIM 10-0256
19-0670
~1DENNISON, SEAN— |- - -04=3022 -1 - 17200 - C "Spray Biidgé décks1-75 Monroe”
OWEN, RODNEY' R .
_ LOGAN, JIM 10 sick
TOTH, JOHN ' 10 ANLV
Supervisor's Signature: - ) ) Date:

.



Work Schedule -

Weather: Temperature: ° Date : 7-28-09
.)'._;s EMPLOYEE . EQUIPMENT # OPERATION LOCATION
SCHULTHEIS, GARY 032014 | //4O0 96&County garage
NICOLS, JIM 12 ) Lane Closure
WALLACE, ROBERT 04-1309
68-0010."
LOVE, MARK 04-0370 16000 Livingston / Washtenaw
~1DODD, TIM.. . oo —ode -.o10-0256. - <ox e SRR S e e e e 2]
19-0670 :
DENNISON, SEAN 04-3022 17200 Spray Bridge decks 1-75 Morirog -
OWEN, RODNEY
GOLIP, MIKE 03-1167 13000 1-96 & M-36
SOKOL, DAN 67-0311
DANFORTH,GERRY 03-2106
______ LYBRINK, JUSTIN 12-2535
®
HOFFMAN,DON 03-1126 10300 M-59& 1-96
LOGAN, JIM 04-1463
ANDERSON, BILL 68-0506
36-0455
L JMassia O3-HS/S5~ 3260 294 <2
Love. b4 Stk Hmlio @ Josin
i Brwn 160 SR
TOTH, JOHN 10 ANLV
0 Date:

Supervisor's Signature:




Work Schedule

Weather: Temperature:  ° Dake: &-¥-0%
. EMPLOYEE EQUIPMENT # OPERATION LOCATION
‘ LYNCH, DOUG 03-0006 10200 Unload 2014
TOTH, JOHN 67-0337 Move barrels up to next location 1-96 EB
ANDERSON, BILL 04-1371 {Pick up barrels on WB 1-96
SOKOLDA 68-0010 ° '
“|WALLACE, ROBERT | 03-2014 | Toke, ofF (oméi RaK
Co e l-; Dap
=SatRET 03-1167 10100 M-36
DANFORTH,GERRY - Craf-co
DODD, TIM ) 03-2085
HOFFMAN,DON * 19-0809
SCHULTHEIS, GARY * 03-2106
LOVE, MARK  ° 12-2535
BROWN, BRIAN 04-1300
.} . ' 68-0010
| l |
OWEN, RODNEY 04-3024 17200
DENNISON, SEAN 60-1228
LYBRINK, JUSTIN 034170 Grand Ledge
TTINICOLS, JIM™ '| Rentai Compresser| - o
' 04-1331
05-0063
67-0391
= | Loganr {9 &iel
GOLIP, MIKE 10 ANLV
MASON, JEFF 10 CMPU
Date:

Supervisor's Signature:




Work Schedule

Date : 8-10-09

Weather: Showers- Humid_ Temperature:80s  *
‘ EMPLOYEE EQUIPMENT # OPERATION LOCATION
'LOGAN, JIM 04-0270 19600 Sky Genie
. BROWN, BRIAN
LYBRINK, JUSTIN
LOVE, MARK 04-0370 16000 Livingston / Washtenaw
GOLIP, MIKE - 10-0256 .
. WALLACE, ROBERT | 19-0670 B ]
04-1371
— - e
OWEN, RODNEY 03-0006 17200 Rinse Jugs
300 gal sprayer
HOFFMAN,DON 03-2014 12400 23
] MASON, JEFF |
SCHULTHEIS, GARY 03-1167 12400 96
NICOLS, JIM
L 2
' ANDERSON, BILL 03-4515 13200 M-36
SOKOL, DAN . 03-4170 79900 Accident Reports
PRATT, MATT 79900 50042G00
'LYNCH, DOUG 03-2062 :
TOTH, JOHN
BOWMAN, ERNIE ; | . 20700
DANFORTH,GERRY 10 Sick
DENNISON, SEAN 10 Flex
DODD, TIM 10 ANLV
HODGE, JIM 10 ANLV
Date: 8-10-09

Supervisor's Signature:




Work Schedul.e

‘ Weather: Sunny Temperature: 80 s ° Date : 8-11-09
. EMPLOYEE . EQUIPMENT # OPERATION LOCATION
LOGAN, JIM 19600 TMW EXAM
LYBRINK, JUSTIN
BROWN, BRIAN
SOKOL, DAN 03-1167 10100 M-36 @ Howellet Road
DANFORTH,GERRY Craf-co
) WALLACE, ROBERT 03-2085 ¢~ | . L
HOFFMAN,DON 19-0809 ¢ | '
MASON, JEFF 03-2106 e=
NICOLS, JiM 12.2535 =
—04-430&
SZIHHTO
L OVE, MARK 4-0370 ' 16000 Livingston / Washtenaw
GOLIP, MIKE 10-0256
19-0670
LYNCH, DOUG 04-1565 12810 96 County garage
. ) SCHULTHEIS, GARY 67-0391
TOTH, JOHN 05-1630
03-2062
OWEN, RODNEY 03-2014 17200 Phagmities M-59 East
ANDERSON, BILL
DENNISON, SEAN 04-3024 17200 M-59 fall roadside
60-1228
| BOwWMAN, ERNIE BUCKET SCALES 9:00-10:00 AM
DODD, TIM 10 ANLV
HODGE, JIM 10 ANLV

Supervisor's Signature:

Date: 8-11-09




Work Schedule

B Weather: ' ' Temperature: *° Date
. EMPLOYEE EQUIPMENT # ‘OPERATION - LOCATION
OWEN, RODNEY 03-2014 . 17200 Phagmities M-59 East
ANDERSON, BILL
- DENNISON, SEAN 04-3024 17200 M-59 fall roadside
- - EOGAN M- — 031467 . .| ... 101001 .. _.___. . M3S@HoweletRoad . .__._.__I
-ZMASON;:JEFF- - : -4 . 03-2085 ; . S o .
DANFORTHBERRY 19-0809 '
ILYBRINK, JUSTIN 03-2106
SCHULTHEIS, GARY 12-2535
BROWN, BRIAN — e —
T [ HoprErn_poR| T seesmm
WALLACE, ROBERT 05-1630 12810 US-23 Clean out culvert ends
e _ SOKOL, DAN 0370080 LL 77
GOLIP, MIKE : 25100 Bam Person
W——::-#Bﬁ#ﬂ:-——weez— SCaieibasing M-50
ri
icols 10 5HiLe
JLOVE, MARK 10 ANLV
DODD_, TIM 10 ANLV
GOLIP, MIKE 4 ANLV PM
gy HODGE, JIM 10 ANLV
@ Supervisor's Signature: Date: S




Work Schedule

» Weather: Sunny ‘{ Temperature: 80s ° Date: 8-13-09
‘ i EMPLOYEE EQUIPMENT # OPERATION LOCATION
i LOGAN, JIM 03-1167 10100 M-36
NICOLS, JIM Craf-co
'MASON, JEFF 03-2085 -
] - DANFORTH,JERRY 19-0809
LYBRINK, JUSTIN 03-2106:
_ _.__L SCHULTHEIS, GARY 12-2535
BROWN, BRIAN '
WALLACE, ROBERT 05-1630 12810 US-23 Clean out culvert ends
SOKOL, DAN 03-4170 Load up backhoe at end of day
HEFFMAN-BON 03-4615 18000 M-52 Caich Basins
LOVE, MARK 04-0370 16000 Livingston / Washtenaw
DODD, TIM 10-0256
19-0670
. OWEN, RODNEY 03-2014 17200 Phagmities M-59 East
ANDERSON, BILL
PRATT, MATT 79900 50042G00
LYNCH, DOUG 03-2062
TOTH, JOHN
- BOWMAN, ERNIE 20700
GOLIP, MIKE 10 ANLV
Supervisor's Signature: Date: 8-13-09




Work Schedule

Weather: Partly Sunny Temperature: 80s ° Date : 8-25-09
. EMPLOYEE EQUIPMENT # OPERATION LOCATION
._'J-' ) TOTH, JOHN - 03-0006 12000 94-Ann Arbor Saline Rd
NICOLS, JIM 67-0337
GOLIP, MIKE 38-0129
03-2085
17-0550
DANFORTH,GERRY 034170 _ __15900 94-ZeebRoad_ _ ... ... ._.___
~7 7T SOKOL, DAN B _
* I |
"I DERNISON, SEAN | 04-3024 17200 See Matt in the moming 1st thing
LOVE, MARK 04-0370 - 16000 Livingston / Washtenaw
DODD, TIM 10-0256
19-0670
LOGAN, JIM " 03-1167 10100 M-36
OWEN, RODNEY Craf-co
‘HOFFMAN,DON 03-2014
- LYBRINK, JUSTIN 19-0809
= MASON, JEFF 03-2106
. ' BROWN, BRIAN 12-2535
WALLACE, ROBERT
ANDERSON, BILL 03-4515 13200 M-59
LYNCH, DOUG 03-1126
SCHULTHEIS, GARY 59-0368
PRATT, MATT 03-3157 79900 50042G00
_ BOWMAN, ERNIE 034157 . .} . 20700 - ]
Supervisor's Signature: Date: 8-25-09

)




Work Schedule

Weather: Partly Cloudy Temperature: 70s ° Date : 8-26-09
- EMPLOYEE EQUIPMENT # OPERATION : LOCATION
.'}..:‘T‘ __._- 7. T - ..-.... - _. - . -1--- -.‘.. - ‘.. . P . .- ) .
S TOTH, JOHN 03-0006 12000 ' 94-Ann Arbor Saline Rd
LOGAN, JIM 67-0337 '
LYBRINK, JUSTIN 38-0129
: ' 03-2085
17-0550
" DENNISON,SEAN T " 6430pa 1 17200 0 T Fall Road side
1= tovE MARK: .- |- - o40370 1 " 46000 ° | - Livingston / Washtenaw
DODD, TIM 10-0256
: 19-0670
DANFORTH,GERRY 034170 15900 94-Zeeb Road
SOKOL, DAN
OWEN, RODNEY 03-1126 17200 ~ Phagmities
HOFFMAN,DON
} .
. WALLACE, ROBERT 04-1591 11200 M-36 West End
SCHULTHEIS, GARY 04-1565 - _ :
ANDERSON, BILL 034515 13200 Approches / 11200
BROWN, BRIAN 03-1167 12400 . N-23
MASON, JEFF :
PRATT, MATT 03-3157 79900 50042G00
LYNCH, DOUG " 03-2062 Co
BOWMAN, ERNIE 20700
|  Ncols,um | 10ANLV | |
I coup,MKE | 10ANLYV | |
1 Supervisor's Signature: : Date: 8-26-09




PERFORMANCE GUIDES

. MDOT
o Activity Activity No. Date
. . Joint and Surface Crack Filling 101 4/96
. Remove and Replace Pavement (Concrete) 102 4/96
Remove and Replace Pavement (Bituminous) 102 4/96
Patrol Patching 103 4/96
Asphalt-Aggregate Surface Treatment 104 + Y4708
Bitmninous Patching 105 4/96
Bitmminous Leveling 106 4/96
Sawing Pavement 107 496
Bump Removal 108 4/96
Shoulder
Routine Blading 110 4/96
Shoulder Rehabilitation 111 4/96
Patch Gravel Shoulder 112 4/96
Claying ' 113 4/96
Seal Patching 114 4/96
Shoulder Bituminous Patching 115 *-4/96
Bituminous Leveling 116 4/96
Windrow Removal - 117 4/96
Shoulder Seal Coating 118 4/96
Roadside
Tree Removal 120 4196
Stump Removal 121 " 4/96
Catch Basin Cleanout 122 4/9
.} Ditch Cleanout 123 4/96
. Litter Pickup 124 419
Patrol Litter Pickup 125 4/96
Area Mowing 126 4/96
Brush ‘Control ) 127 #4196
Culvert and Underdrain Mamtenanoe 128 4/94
Non-Motorized Trials 129 791
General
Repair Steel Beam Guardrail 130 4/96
Repair Cable Guardrail 131 4/96
Approach Sweeping 132 7/91
Tourist Facility Maintenance 133 4/94
Curb Sweeping 136 4/96
Right-of-Way Fence Repair 137 4/96
" Other Routine Maintenance 139 4/94
Winter
Winter Operahons 141 4/96
Blading/Plowing, Spot Salting/Blading, Sanding/Blading, Saltmg/Bladmg
Winter Road Patrol 144 4198
Other Winter Maintenance 149 754
Sign Maintenance 160
Delineator Maintenance 164
Impact Attenvator Maintenance 165




PERFORMANCE MAINTENANCE
GUIDE  MANAGEMENT SYSTEM

ACTIVITY: JOINT AND CRACK FILLING : NOo: 101

-

DESCRIPTION & PURPOSE: Cleaning and filling of joints and random open
cracks with liquid sealant to prevent passage of water to the base

or sub-grade and permit pavement joints to contract and expand properly.
(See application temperatures for bituminous materials on Page 3 of
TABLES section).

RECODfD CREW SIZE TYPE OF ACTIVITY
7 - (2 flagmen includeqd) Special Authorization
MATERTALS TEQUIPMENT
HFRS—-2 ' ' oty Group Description
HFRS2-M 1 02 Pickup
2 NS Sand or sawdust 3 04 Trucks, Dump
Ohio #9, H-1 (or other cover 1 12 Flashing Arrow
.| material approved by M & T) 1 19 Compressor
.} 1 36 Kettle
Alternate
AVERAGE DAILY PRODUCTION Mechanical (Sgeegee Machine)
- 1 02 Pickup
568-946 L (150-250 Gal) manual 3 04 Trucks, Dump
1 12 Flashing Arrow

946-2271 L (240-600 Gal) mechan-
ical

RECOMMENDED. WORK METHOD

1.

2.
3.

5.
6.
7'

Seal joints and cracks when the pavement is contracted and the
average temperature is not over 10°C (50°F).

Before filling, clean cracks with forced air.

Apply sealant heated to the specified application temperature.
(See TABLES - 3).

Fill cracks to within 6mm(1/4") of the top of the surface to allow
for slab expansion. Sgeegee off excess sealant if neccessary.
10mm(3/8")stone may be used in wide cracks on bituminous surfaces.
Do not use 10mm(3/8") stone when f£illing cracks on concrete surfaces
Sand or sawdust may be sprinkled lightly on top to minimize tracking.
NOTE: Do not f£ill joints havinf neoprene filler material.

CRITERIA: ONLY CRACKS GREATER THAN 6mm(1/4"), (DIAMETER OF A PENCIL),
WILL BE FILLED. FILL JOINTS ONLY WHEN JOINT FILLER IS BROKEN, :
BRITTLE OR MISSING AND ALLOWS DIRT AND WATER TO ENTER.

DATE:

1996

1 OF 3 PAGE(S)
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GUIDE MANAGEMENT SYSTEM

ACTIVITY: JOINT AND CRACK FILLING (Hot Poured Rubber) No: 101

DESCRIPTION & PURPOSE: Cleaning and filling of joints and random open
cracks with hot poured rubber. This is done to prevent the passage of
water to the subgrade and permit pavement joint to expand and contract
properly by not allowing incompressible, such as sand and stone, into

the joint.

RECOMMENDED CREW SIZE TYPE OF ACTIVITY
6 - (2 flagmen included) Special Authorization (Blue)
MATERTAL ' EQUIPMENT
Hot Rubber Sealant oty Group Description
1 02 Pickup
2 04 Trucks
2 ‘12  Flashing Arrow
1 19 Compressor
1 53 - Sandblaster
R 1 36 Hot Rubber Kettle
. AVERAGE DAILY PRODUCTION 1 33 Router or
.” — 1 54 Random Crack Saw
114-189 L (30-50 Gal. of sealant) 1 67 Trailer
equivalent to 5-10 pails or 122-189
kg(270-450 1bs.)

RECOMMENDED WORK METHOD

Note: To maintain the quality of the product, avoid heating
sealant for prolonged periods of time or reheating more
than once without adding new material. .

CRACK FILLING
1. . Pavement must be clean, dry, and at a temperature of 7°C(45°F)

or above.
2. Cracks 10mm (3/8") wide or less should be routed to provide a

sealant reservoir.
A. If routing is necessary, schedule separately and crack fill at

a later date.
B. Route to expose sound material. Generally rout to approx-
imately 13mm (1/2") by 19mm (3/4") deep.
3. Crack or routed area should be cleaned by sandblasting and then
blow out with compressed air.
4. Install backer rod in cracks 10mm (3/8") wide or larger.
5. Fill crack flush with pavement surface. Pour sealant at 380-400°C
or per sealant specification.

DATE: 1996 | o | 2 oF 3 PaGE(S)




JOINT FILLING

Pavement must be clean, dry, and at a temperature of 7°C (45°F) or

1.
A above.
/“2. Re=-saw joint 1f necessary to remove.
3. Clean joint out by sandblasting and then blowing out with compressed
air.
4. For expansion joints and all joints constructed with neoprene seals,
- place backer rod to a depth that would form a nearly square reservoir.
For other contraction joints use a bond breaker.
5. Fill joint with hot rubber sealant level with pavement surface to 3mm
(1/8") below pavement surface.
®
Revision: 4-96 : 3 of 3 Page(s)




INSTALLATION INSTRUC'HONS
HOT-APPLIED ROADSAVER, FOLYFLEX, PARKR&S

CRAFCO..

LOT AND ASPHALT RUBBER PRODUCTS .

420 N. Roosevelt Ave. » Chandler AZ 85226
1-800-528-8242 - (602) 276-0406 - FAX (480) 961-0513
www.crafco.com

JANUARY 2008

READ BEFORE USING THIS PRODUCT

GENERAT: These prodcts are hotepplied, single component
polymerubber modified asphals supplied in solid form used to seal or fill
aacks or joinis in asphalt cancrete or Parfland cemert concrete pavernents.
These produxts are not fisel resistard, and should not be used in firel or off spill
prone arezs. To wse, procuct is removed fram the packege, heated in a melter
and appbed to the pavement.  Details on produrt specifictions, dimeate and
usage suitability, and product selection are cantained in Product Data Sheets.

MELTING AND APPLICATION: These products must be
melted in jacketed double boilar melters with effective agjtation that

meet requiranants of Appendix X1.1 of ASTM D6690. Crafco
Supershot, EZ Sexies 2, and EZ Pour melters are recommended, Do
not use direct fired or air heated machines. Heat transfer oil should not
exceed 525°F (274°C). The melter must be capable of safely heating
product to 400°F (204°C). CAUTION: Stop agitation when adding
product to prevent splashing. Product is heated to between the
minimium  application t=mperatme and the mmximum beating

Sheets. These products are most effectively applied with presure feed
wand systems. RaadSaver, PolyFlex and Parking Lot products can also
be applied using gravity feed pour pots (Part No.40200 and 40201).

APPLICATION LIFE: Applicstion life when heated to apolication -

temperature is appraxiraataly 12 to 15 howrs and may be extended by

adding fresh product as quantity in the melter decyeases. Product shall
be agitated dunng installation. Product may be reheated once to
application temperanae, after imtial heat up. When application life has
been exceeded,  RaadSaver and Parking Lot produrts will thicken,
become “stringy” and may then gel If this ocours, product should
immedmtely be removed fiom the melter and discarded  Aspbalt
RubberandPolyﬂexpmdmﬁswillsoﬁmwhmovahﬁmiorhwmd
for too long.

PAVEMENT TEMPERATURES: Apply prodixt when pavement
termperahire exceeds 40°F (4°C). Lower tampezatures may result in reduced
adhesion due to presence of maistre or ice. If pavement tamperture is
lower than 40°F (4°C), it may be: warmed using a heat kance (Part No.
45650) that puts no direct flame on the pavement  If io<talling at lower
pavement temparahae than 40°F (4°C), extreme care should be used to
insure that aacks or joints are dry and free from ice and other conterninants.
Product temperahure should be mmintzned at the meximum beating
temperetire. If installing prochuct at might, assure that dew is not forming on
the pavement surface.  Applied prodirt should be cheded by qualified
perspane] to assure that adhesion is adequete. .

TRAFFIC CONTROLS: Place traffic cantrols in acrardance with Part 6,
Temparary Cantrols, of the FHWA Maniral on Uniftem Traffic Control
devias (MUTCD) to protect the work site for the duration of the repairs.

CRACK / JOINT CLEANING: For appropriate adhesion, cracks
or joints must be thoroughly clean and dry immediately prior to product
inspllfbon. After widening or debris removal, and just prior to product
inspllaton, final cleaning shall use high pressure 90 psi (620kpa)
mminimimm, dry, oil free campressed air to remove any remaining dust.
Both sides of the crack or joint shall be clesned. Surfaces should be
inspected to assure adequate cleanliness and dryness.

©2008, Crafco, Inc., All Rights Reserved

ASPHALT PAVEMENT CRACK SEALING: Crack sealing
consists of installing extensible sealants into routed reservoirs in
wurking cracks in pavements in good condition.

Renoir Qutinzz Based on the 9%8% LTPPBIND tmpaahae mnge
*(difference frum lightolow), cadsaretoberouted as follows

Temperahoe

Grade Range Reservoir Width Reservoir Pepith
B0°C or less %" (12 mm) % (19 mm)
86°C ¥ (19mm) ° %" (19 mm)
92°C 1 1/8” (28 mm) %" (12 mm)
98° or greater 1 %" (38 mm) %" (12 mm)

Resavoir width shauld not exoeed 1 %" (38 mrm). Cutting should remove
at least 1/8" (3 mm) from each side and produce vertical, intact srfaces
with no loasely bonded aggregale. The pavement should be sound
- enough 1o resist significant spalling during arting. Final reservoir width

— ——tepperaturs-which-are-shown-on-product-eonminers-and Product-Data—————should not exceed-twice the cutter widfiror He" B8 mmamaxinum————————
. Istallstion and Firishing: Aftr deming, sealart at the required
+ temperahure is installed in the reservoir. Sealant can be installed with up to

.a 3/8” (10 mm) underfill, flush fill, or with an overband cap that does not

. exceed 1/16” (1.5mm) above the pavermant axface, and not gyeater than a
2" (50 mm) width beyond gack edges, depending on project

specifications. These comfigurahans are achieved using eppropnate wend
tips, shoes or squergees. To reduce surface tack, Crafco DeTeck or ather

epproved ruaterial may be applied.

ASPHALT PAVEMENT CRACK FILLING: Crack filling cansists
of installing flexible, traffic resistant produrt into prepared, clesned, nan-
working pavement grads. Filler can be installed in routed or umrouted
aacks or in suface ovatands

Routed Reservoir — Routed resarvoirs are reormroended for longest

life. Guidelines for determining reservoir use are:

1. Crack density should not exoeed approximately 20% (linear feet
of crecks per square feet of pavement area).

2. . Pavement should be sound enough to resist significant spalling
during cutting. {Final reservoir width should notexmd double the
cxﬂawndﬂl,m'l’ﬁ"(SSmm)maxnnm

Res ervoir Dimercsions — Detexmined as follows:

1. TheanshouldremoveatleastWGmm)ﬁomeachsxdcofme
crack and cutback to sound pavernent.

2. Mmiman widh is 4" (12 mm), maximum is 1 %™ (38 mm).

3. Recormmended cut depth is %™ (19 mm).

Reservoirs are then deaned with campressed air.
amexlUnmwdedc Cracks may be cleaned and filled without
resarvotrs, but longrer life is achieved with reservairs, Qeaming consists of
using bighpresare dry, dean compressed air, brushing, or veomm
techniques to remove debrris.

Sixface Overbands — Product can be applied in overtends after arack

deming with cxmpresser] air. Overtands should not exceed 1/16” (1.5

mm) high above the pavement surface and not extend greater than 2" (50

mm) beyand each arack edge.

Fifler Irstallation and Finishing — Same as sealant installation and

fmishing.

PORTLAND . CEMENT _CONCRETE PAVEMENT _JOINT

SEALING AND RESEALING: Joirt sealing and resealing consist of

g e L %




®

mstallmg extensible sealants into sawn and cleaned _|omt Teservoirs in
PCC pavements.

Reservoir Sawing — New cancrete should be cured for at least 7 days
prior to sawing the joint reservoir. Joint spacing should be at the design
dimension, generally from approximately 12 to 20 f. (3.7 to 62m).
Joints shall be at least %™ (6mm) wide, and should not exceed 1'4™
(38mm). For new pavemenss designed with narrow joints using the
initial narrow saw cut as the reservoir, spaced at 15 ft (5m) maximum,
and when using low modulus type sealants, joint width may be as
narrow as 1/8 inch (3mm). Contact Crafco for more details. Reservoir
depth should allow a sealant depth to width ratio of 1:1 to 2:1, sufficient
depth for backer rod, and the specified surface recess. Reservoirs shall
be cut no deeper than required When resealing, old sealant can be
‘remnoved by knives, plows or sawing. Sawing shall slightly widen the
joint by 1/8 to % inch (3-6mm) to remove all traces of old sealant and
produce clean, intact vertical surfaces. Maximum joint width is 1 %
inch (38mm).

Reservoir Claaning— After sawing, joints shall be flushed with water to
remove sawing slurry and allowed to dry. Just prior to insflling sealant,
both joint surfaces shall be cleaned using sandblasting, brushing or
other means to remove any remaining of sawirng residue. Final cleaning
is then done with high-pressure (minimum 90 psi, 62N/cm2) clean,
dry , oil free compressed air the samne day that sealant is installed.
Moisture and oil traps are required on the compressor. Joints must be
u@ecwtoasmclwﬂmbymbbmgaﬁnmalongeachfaceto

_|01ms are oompletely chn and dxy The objecuve of sa“nng and
cleaning is to provide vertical, intact, clean concrete bonding surfaces
free from all contaminants and are dry.

Backer Rod— Afier cleaning, heat resistant backer rod(AS’l'M D5249,
Type I) approx. 25% larger than the joint width shall be installed to the

————tequired-deptirwithout-damage-or-punctures Punetwres-or-damage-6

backer rod may cause sealantbubbling.

Sealant Installatior. — Concrete should be cured at least 7 days prior to
installing sealant. Sealant heated to required temperature is installed per
project specifications. Typical instllations include a recess up to % inch
(6rnm), flush, or with a surface overband (maximum 1/16” (1.5Smm)
above the surface, and2™ (50 mm) maximum beyond each joint edge).

INSTALLATION PRECAUTIONS: In certain situations,
additional consideration needs to be given to product selection and
application geometries.

Parling lots and other areas subjected to slow moving traffic and
pedazrians:  Product used must be stiff enough at hot summer
temperatures o resist pick up and should not be applied on top of the
pavement surface. Product should have a high tamperahire grade at least
one step above the LTPPBIND grade far the climate. For even betier pick-
up resistance, increase by two grades.

Pavemerd 1o receive an Overlay, Saface Treatmant, or Seal Coat:
Product will be subjected to overlay heat effects and carriers for surface
treatments and seal coats. If product is applied on top of the pavement,
and an overlay is then placed, bumps may occur during compaction.
Refer to “Bump Formation & Prevention in Asphalt Concrete Overlays
Which Have Been Crack Sealed” (www.crafco.com) for more
information. Solvenss or other carriers in surface treatments may soften
product. Prior to placing a surface treatent or seal coat, a test strip
should be placed to verify compatibility of the product and treatment.
High Severity Cracked Areas: Highly aacked areas (fatigue cracks in
wheel paths) should not be treated by covering cracks because pavement
friction may be affeded. These cracks can be filled if followed by a surface
treatment or overlay torestore friction.

Fuel or Oil Spill Areas: These products should not be used in fuel or oil
spill areas due to sofiening of the sealant that may occur. Sealant will

©2008, Crafco, Inc., All Rights Reserved

pot adhere to asphalt or concrete pavements surfaces that are
contamninated with oil spills.

Crack Sealing or Filling in Pavements with Surface Treatments:
When crack sealing or filling pavements with chip seals, slurry seals,
and open graded friction courses, roufing should be deep enough to
extend through the surface treatment layer info the underlying asphalt
concrete. This anchars product into solid pavement for better bonding,

CLEAN OUT: If melters used require clean out, follow manufacturer’s
instructions. If'solvent is used, insure it does not contaminate prodiict becanse
dilution arid flash problems may coaur.

STORAGE: Pallets of product are protected with a weather resistant
covering. During storage, this covering must be intact to prevent boxes
Fom getting wet. If wet, boxes may lose strength and crush. Rips inthe
pallet covering should be repaired to mainkin packaging integrity.
Pallets should be stored on a dry, level surface with good drainage.
Pallets should not be stacked because crushing of bottom boxes may
occur. Product propérties are not affected by packaging deferioration.

SAFETY PRECAUTIONS: Since these products are heated to
elevated temperatrres, it is essential that operations be conducted
safely. All personnel need to be aware of hazards of using hot applied
materials and safety preceutions. Before use, the crew should read and
understand product use and safety information on the box and the
MSDS, Usea should check D.O.T. requirements for

transportation of product at elevated temperatures zbove 2Z12°F
(100°C).

HAZARDS ASSOCIATED WITH HOT-APPLIED
MATERIALS: Skin contact with hot materials causes bums. Over
exposure to fumes may cause respiratory tract irritation, pauses, or

- headaches Precautions-are-to-betakeu o prnent contact with-hot-—— . .

ratenal and to avoid inhalation of firnes for everyone in the vmmty

Safety precaitions should include:

1. Protective clothing to prevent skin confact with hot material

1. Care when adding product to melters to reduce splashing.

3. Carefirl operation of wands orpour pots that apply product.

4. Traffic and pedestrian control measures which meet or exceed
MUTCD requirements to prevent access to work areas while
product is in a molten state.

5. Avoidance of material furnes.

6. Proper application configurations with 8 minimum amount of
matenal excess

7. Appropriate clean up of excessive applications orproduct spills.

ADDITIONAL INFORMATION: Additional information
regarding these products is available by contacting your distributor or
Crafco, Inc. This information includes:

Product DataSheets

Material Safety Data Sheet,

Safety Manual

Sealing Cracks and Joints in Parking and Pedestrian Areas
“Bump Formation & Prevention In Asphalt Concrete Overdays
‘Which Have Been Crack Sealed™

Sealant Selection Guide

mhwpN =

o



.‘ -
P

CM“ PRODUCT DATA SHEET
AN ERGORS coMy ROADSAVER 515

PART NO. 34515
420 N. Roosevelt Ave. - Chandler AZ 85226 DECEMBER 2009

1-800-528-8242 - (602) 276-0406 » FAX (480) 961-0513
www.crafco.com

READ BEFORE USING THIS PRODUCT

GENERAL Crafco RoadSaver 515 is a hot-applied asphalt based product used to seal and fill cracks and joints in asphalt and portland
cement concrete pavements in moderate to cold climates. RoadSaver 515 is supplied in solid form which when melted and properly applied
forms a highly adhesive and flexible compound that resists cracking in the winter and resists flow in the summer. RoadSaver 515 is used in
highway, street, and airfield pavements and is applied to pavement cracks and joints using either pressure feed melter applicators or pour
pots. At application teamperature, RoadSaver 515 is a free flowing, self-leveling product. The unique formulation of RoadSaver 515 reduces
stress buildup during extension at low temperahmes which improves long term performance. RoadSaver 515 has been a top performing
quality Crafco product for over 20 years and has achieved the CERTIFIED PERFORMANCE designation. VOC =0 g/l .

USAGE GUIDELINES RaadSaver 515  pavement

temperate perfonmance fmits are 64-28 for crack sealing and 64- High Temperature Grade (°C) High Temperamre Grade (°C)
34 for qack filling. Usage recommendations are shown in Crafeo O 3]
pavement tempertture grade charts shown at theright Refrto g fooi* 1 W LI I8 g (Clmsn|xie
Crafoo Prodict Selection Procedures to determine sealmt or filler £ | & |5
use and pavament temperahire grades 5 — B -
E = E
E[= g 6T
g [= &= 7]
A —=0] 2o
3 K J
Pavement Temp for Seatant Usage Pavement Temp for Filler Usage
[ RoadSaver 515 meets requirements of state moditied AASHTO M173 speciiications, and
. exceeds requiremicnts of ASTM D6690 (AASHTO M324), Type | (formerly ASTM D1190, AASHTO M173), and Federel Specification
P SS-S-164. Test Modifled AASHTO M173 Limits
. Cone Penetration, 77°F (25°C) 50-90
Flow, 140°F (60°C) : 0.5 cm max.
Softening Point 176°F (80°C) min.
Resilience, 77°F (25°C) 25-60%
Ductility, 77°F (25°C) (ASTM D113) 30 cm min.
Bond, 0°F (-18°C), 100% ext. %" (12.7mm) thick specimen Pass 5 cycles
Impact, 0°F (-18°C) Pass
Compression Recovery 0.40 min.
Minimimn Application Temperature 380°F (193°C)
Maximum Hesating Tempemture 400°F (204°C)

INSTALLATION The unit weight of RoadSaver 515 is 9.9 Ibs. per gallon (1.19 kg/L) at 60°F (15.5°C). Prior to use, the user must
read and follow Installation Instructions for Hot-Applied RoadSaver, PolyFlex, Parking Lot and Asphalt Rubber Products (January 2008)
to verify proper product selection, heating methods, pavement preparation procedirres, application geometry, usage precautions and safety
procedures. These imstructions are provided with each pallet of product.

PACKAGING  Packeging consists of individual boxes of product which are palletized into shipping units. Boxes contain a non-adherent film which
permits easy removal of the prodnct. Each pallet coatrins 72 boxes which are stacked in six layers of 12 boxes per layer. The wexgh( of product in each box
does not exceed 40 Tbs. (18kg) and pallet weights do not exceed 2,880 1bs. (1310kg) Pallets of product are weighed and product is sold by the nct weight of
product. Product boxes are aamufactured from double wall kraft board producing a minimum bursting test certification of 350 psi (241 N/em® ) and using
water resistant adhesives. Boxes use tape closure and do not cottzin any staples. Boxes are labeled with the product name, part gumber, Jot number,
specification conformance, application temperatures and safety instroctions. Palletized units are protected from the weather using a three mil thick plastic
bag, a weather and moisture cesistant cap sheet and a minimmm of two layers of six month u.v. protected stretch wrap, Pallets are labeled with the product
part number, lot mmnber and net weight. Installation Instructions are provided with each pallet in a weather resistant enclosure.

WARRANTY  CRAFUO, Inc. warmants that CRAFCO products meet applicable ASTM, AASHTO, Federal or State specifications at time of
shipmeat. Techniques used for the preparation of the aracks and joints prior to scaling or filling are beyond our control as are the use and application of the
products; therefore, Crafco shall not be responsible for improperiy applied or misused products. Remedies against Crafco, Inc., as agreed to by Crafco, are
limited to replacing noncoufurming product or cefund (full or partial) of purchase price from Crafco, Inc. All claims for breach of this warranty must be
made within three (3) months of the date of nse or twelve (12) months from the date of delivery by Crafeo, Inc. whicheveris earlier. There shall be no other
warranties expressed or implied. For optimum performance, follow Crafco recommendations for prodoct installation.

©2009, Crafio, Inc., All Rights Reserved
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[E Natlonal Highway Malntanam& System tid., L. L.C.

P.Q. Box 5316
Akron, OH 44334

. Toll Free: 888-922-8630 In Ohio 330-922-34

MDOT-Brightan

Attn: Terri

10102 E. Grand River Ave.
Brighton, MI 48116

Fax: 810-227-7929

PROPOSAL TO:

4g  FAX: 330-322.8070

*2009 NHMS Program

1. 34544 Polyfiber Sealant
Price includes use of a Crafco SuperShot 1251
Yield coverage extenided approximately 23% 1f

Rextarks:

2. 34515 Federal SHRP H-106 Test Project + 343
Contsins no ground cured rubber sersp. Price

Craf

o

NOTE: USED IN PAST PROGRAMS
**ANO DAILY RENTAL
. #*%No Minimum Order Required***

t+125DE MeltorwiAir Compfessorand training:

C w/Air Compressor apd training.
hore than standard rubber sealants.

50 Fiber Sealant:
includes use of a

1. 34544 Polyfiber Sealautt Program. .
Price includes use of a Crafeo fmpexShot 1251

w/ Campressor.

9. 34515 + 34250 Fiber Crack Sealant Program |

" Price includes use of a:Crafty SuperShiot 1
wfCompressor.

1071
IC Melter

' $1.07A#
C Melter

NQTB‘ MIXED SEALANT OREBR$ CANBE SﬂIPPBB ON ONE I'RUCK

Dcﬁm}?meeltar&Seaim

3185000

| uore TnS be Signed pd returmed by AyiHonzed Gampany Represea
*Payurent msi!i%:t 40, Interest of 8% cimiged itiopthly or m’erduc; mﬂéﬁ

| Pedivery Address;

Dallars (5 )
&ekiiowdedizing Payriént Teems Prior to Shipment.

Snéxmmnw

Eﬁ%""""ﬁ‘

ﬁ! ayﬂewﬂ;almmmmﬂme:asm

mutmmzpur. Lssos £Eall provide proof vEsuch insorance 10

X 80 DEPOSITION
o EXHIBIT

R
L ez




. inclndelgcs‘_aus Loss Poyee mdeﬁimMul -Lessee shall further maintain general Jidbility tnsorance isrﬂ?amounlno less than one milfion dollers per

ogarence
NOTE: Tiils propasal may, be whidrawn by NHMS at any time,
Auwthorized NUMS Signature: Michac! T. Leahy DATE: July 1, 2009

Aeceptonte gf Proposal — Toe above prices, specificatious aod couditiogs are satisfactory and are hereby accepted. You are
anthorized 10 dothe work as specified. Payment will benade es outlined .

(Printed Name &Titke) , (Signiture)

: (Telephone and Fax Number) (Daw of Acoéptnm:e)




- v v
= Natlona! Highway Maintenan Systent Lid., L.L.C.
‘ o | P.O. Box 5315
) . Akron, OH 44334
Toll Free: 888-9822-3630 in Ohio 330-222-8648 FAX: 330-022-8070

PROPOSAL TO: MDOT Brighton
Attt: Matt Pratt
810-229-7295 FAX
810-229-4250 PHONE

Remarks:  Detack 34681

Quote: Detack 34681 $10.15/gallon

*Price does not include delivery

Dollats (& | )

{(Payment terms: Net 30)

Delivery Addiess:

Al rosterial isgurasiced 10 beas specificd. All work to be compiléied in 2 workmen$ke sanner accarding to standsard practices. Any alt=mation
or devigtion fitipy ebuivs Spocitichtions involving extra costs will becateated only wpga written orders, and will becoms an oxtra cliarge over imd
shovetlis estiimite, Customzrts carry fire, theft, fomado and'other mpessasy Ingnake. OntivoikRss s filly covared by Wogkmen's

‘Compensafion lasorancs, -

Authorizad NHMS Represatafive: Micheel T, Leshy DATH:
§ Mo Prices aitingto dudize ot any time,

Tuly 1, 309

Zgcegtance o Propusal — The above press, specifieativts s condifiohs s satis ertry s oce berehy aseepted. You ars
authétestty do the work avapecified. Paymesit wilt bs inade it sutinedabdve,

| Poimed R, TS T Gightne)
i | Crelcplions e Pax Namate) _ D L e
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. pup— PE ACCOMPLISHMENT UNTT
.b), Route # County # Each Unrit
10100 Joint & Crack Filling Route # Coul -
: * Standard Route # County # Square Feet
10200  [Remove & Replace Pavement Reute # Couj ] R
- - Non-Standard Route # County # Square Feet
10300 Patrol Patching Route # Cou -
— i Route # County # Hours
10400 [Pavement Spall & Pot Hole Repair Route # Co -
j = Route#.: County # Eerh Unit
10500  |Bituminous Maintenance & Repair Route # Co~ Each
- e Route #. County 4 atl
10800 |Bump Removal Route # Couv— — —
— — | orMaine ‘Rowe# = County ¥ Hours
AR RANCE : §
A e e T e ontrol Route # County # Hours
11000  (Routine Blading ) Route # Cou
-itemance Route # County 8 Each Unit
11200  |Gravil Shoulder Maintenance Route # Con™ ) ‘_
mning of Anchor Bolis Routc § County & Stryetires
11400  |Paved Shoulder Malntenance Route # Cou ” :
" pC—— o Taint ¢~ Hours Route # - County § 1_1“1‘5
LI o < Fabrication Route & County # Hours
prlilin] Tree Remaval T :‘j
. \.u;;:L-E--'-'__'. .
12100  |Stumyp Removal Route # Cou Equipment Group N
99 A
. B
12200  |Catch Basln Cleanout Route ¥ ¥a - < Grow
. nipment Group 99 Hours
#
12300  |Diteh Cleanout Route # P— .
Equipment Group Hours
12400 [Litter Picku Route § 2 > -
. - P |Equipment Group) 99 “Hours
M ] | . #
ngnn Area Moying Route # |Equipment Group o Hours
} PR
12700 |Brush Control Route # =
- Facillty #
; Culvert, Underdrain & Edge Drain v
12800 (o, o Route #- rRT T T
Culvert, Underdraln & Edge Drain i e
12810 Route #
Kisintenance - Houte # 77 NA
L14
17100 |Tres Trimming Routed o =
-, Route # County# Hours
17200 |[Vegetation Control Boute # Cot
Route # County # Hawrs
17420 Plant Trees Route # Couﬁm of Maintenance _ Rou e County# Hours
17900  |Forestry-Hours Route # Cor— ' — g
- 3. . Facility # 00 Hours
- —toding) * Facllitr.d 00 Hours
For additional activity codes, consult the full list of MARS Maintenance activity _ ]
age
£oe 1t Related)y Project# Hours
Program Not Required | Not Required Hours
::I.[ns on;y ) Not Required | Not Required N/A
Not Required | NotRequired Hours
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KARWACKI VS STATE OF MICH., MICH. DEPT. OF TRANS. DEPOSITION OF ANDREW BENNETT

Page 1
STATE OF MICHIGAN
IN THE COURT OF CLAIMS

WILLIAM KARWACKI and
KATHRYN KARWACKI,

Plaintiffs,
v File No. 10-20-MD

STATE OF MICHIGAN, MICHIGAN HON. PAUIA J. M. MANDERFIELD
DEPARTMENT OF TRANSPORTATION, .

Defendants.
/
DEPOSITION OF ANDREW BENNETT
Taken by the Plaintiffs on the 17th day of August, 2011, at

425 West Ottawa, Floor 1, Lansing, Michigan, at 1:00 p.m.

APPEARANCES:

For the Plaintiffs: . MR. DONDI R. VESPRINI (P60390)
Law Offices of Lawrence S. Katkowsky, PC
30200 Telegraph Road, Suite 430
Bingham ¥arms, Michigan 48025
(248) 901-3401

For the Defendant: MR. PHILIP L. BLADEN (P56443)
: Assistant Attorney -General
- Michigan Department of Attorney General
425 West Ottawa, Floor 4
Lansing, Michigan 48933
(517) 373-1470

Also Present: Thomas '‘Schafer

RECORDED BY: Melynda C. Jardine, CER 7536
: Certified Electronic Recorder
Network Reporting Corporation
Firm Registration Number 8151
1-800-632-2720

' 071b0fd1-bb60-447§-93c0-fobef159ecat




KARWACKI VS STATE OF MICH., MICH. DEPT. OF TRANS. DEPOSITION OF ANDREW BENNETT

Page 2 Page 4

1 TABLE OF CONTENTS 1 answer, just becanse we have the court reporter, and it’s

2 PAGE 2 tough for her to keep track of two people talking at the

3 3 same time. I'll allow you the same courtesy when you're

Examination byMr. Vesprini . . ........... 4,56 | 4 mswening, Il trynot to cut offan answer with a new

4 Examination byMr.Bladen.............. 43,58 s question. As we go through it, if you can just give your

5 '3 answxrs orally, as oppased o, you know, shaking your head

6 7 for "no," just so we understand what it means when we get

7 8 thetranscriptback. It's a lot easier if you're givingan

8 9 oral answer. Other than that, I think we're good to go.

o 10 REPORTER: Do you solemnly swear or affirm that
10 11 the testimony you’re about to give will be the whole truth?
11 12 MR BENNETT: I do.
ig 13 ANDREW BENNETT
14 14 baving been called by the Plaintiffs and sworn:

15 15 EXAMINATION
16 16 BY MR VESPRINL:
17 17 Q <Can you spell your name for us?
18 18 A Andrew, A-n-d-r-e-w, Bennett, B-e-n-ne-t-t.
19 : . . 19 Q Okay. And are you currently taking any medication or under
20 . 20 any medical condition that would to make it difficult for
21 21 you to participate in the deposition today?
22 - 22 A No. )
]23 23 Q Allright. Could I have your birth date, sir?
24 24 A Junel8, 1959.
25 : 25 Q Andhow olddees that make you today?
Page 3 Page 5}

1 . Lansing, Michigan 1 A 52

2 Wednesday, August 17,2011 - 2:04 pm. 2 Q And could I have your address?
3 MR. VESPRINI: Let the record reflect this is the 3 A 143 Wedgewood Drive, Charlotte, Michigan, 48813.
4 deposition of Andrew Benmett, taken pursuant to Noticetobe | 4 Q  Okay. And are you married, sir? :
5 used for any allowahble purpases under the Michigan Court 5 A Yes .
6 Rules and the Michigan Rules of Evidence. Mr. Beanett,asI | 6 Q  Allright. Do you have any children?
7 introduced myself bricfly before we got started here, my 7 A Yes
8 name's Dondi Vesprini. I represent Mr. and Mrs. Karwacki 8 Q Okay. How many kids do you have?
9 who were involved in a motorcycle accident outon M-36 back | 9 A Three
10 on August 29, 2009. 10 Q Allright. Let's talk a little bit about your educational J
11 We had requestad your deposition berausé you're 11 background. Are you high school graduate? :
12 listed as a witness on MDOT's witness list regarding this 12 A Yes,Iam
13 case, 50 I'm going to ask you a little hit about what you 13 Q ' Allright. Where’dyou go to high school?
14 know regarding the accident, a little bit about your 14 A Frieadship Ceatral High, New York State.
15 employment background, and see what we can findout. IfFI | 15 Q Okay. And what year did you graduate?
16 ©  aska questionyou don't understand, please tell me to 16 A 1977. .
17 repeat it or rephrase it, and I'll do that. 17 Q Okay. And do you have any formal post high school §
18 MR. BENNEIT: Okay. 18 education?
19 MR. VESPRINL I'd be more than happy to do that 19 A Yes.
20 for you. I've been told that I talk too fast That's 20 Q Okay. Tell me a little bit about that.
21 probably the biggest knock that I get at depositions. So if 21 A  State University of New York at Alford. I have an
22 I'm doing that, just let me know. 22 associate’s degree in agricultural business, 1980
23 MR. BENNETT: All right. 23 graduation. _
24 MR. VESPRINL: I'm going to ask that you wait 24 Q Okay. Any formal education past that?
25  ynfil I'mdoneasking the question before you give your 25 A No.

NetworkZRenorting
YA .

o 2 (Pages 2 to 5)
~ 071b0fd1-bb60-447f-93c0-fobef159ecal




KARWACKI VS STATE OF MICH., MICH. DEPT. OF TRANS.

DEPOSITION OF ANDREW BENNETT

I do not know.

Page 6 Page 8}
1 Q Okay. Allright Besidesthe lawsuit that we're here for 1 Q Okay. Do youremember if you werequalified asan expert in
2 today, bave you ever beea involved, either in a personal 2 that case? ;
3 capacity or as a representative of MDOT, in any other type 3 A [Iwasnot
4 of a civil lawsuit? 4 Q Okay. What was the scope of your testimony? Do you recall
S A Notas a representative of MDOT. 5 what specific aspect of the case that you were told —
6 Q Okay. What type of civil lawsuit bave you been involvedin, { € A I only recall that it had to do with the construction, the
7 ifany, in the past? 7 way the roadway — the road bed was backfilled, and it had
8 A 1did givea deposition when I worked for Eaton County, at 8 to do with the density under that roadway.
9 the engineering department of Eaton County. I haveto 9 Q Okay. Any other lawsuits besides that one?
10 recall the date. 1986 or’87, I believe. 10 A No.
11 Q Okay. And were you employed hy Eaton County? 11 Q Okay. I'm going to ask you not to take offense to this
12 A Yes, Iwas. 12 question. This is a question that we ask e very witness that
13 Q Okay. From when to when did you work for those guys? 13 we talee a deposition of| just for background purposes. Have
14 A 1985 through I988. 14 you ever been convicted or pled guilty to any type of felony
15 Q Andin what capacity were you giving a deposition? 5 activity?
16 A I wasanengineering technician for Eaton County Road 16 A No.
17 Cammission. 17 Q Allright. Have you ever been convicted or pled guilty of
18 Q And what were yourdutieshack then? 18 any type of crime involving theft, fraud, dishonesty, false
19 A [Iwasinvolved in inspection of State and Federally funded | 19 statements, perjury, anything along those lines?
20 projects; did material testing, various other duties, 20 A No.
21 | surveying, drafting. 21 Q Allright Have you even been convicted or pled guilty of
22 'Q  Okay. What type of projects would you inspect? 22 any type o f ariminal activity?
23 A Subdivision projects, inspect the road. 23 A No.
24 Q Did you bave any other — any duties that did not involve 24 MR_ BLADEN: Objection.
25 subdivision projects while you worked for Eaton County? 25 Q You're currently employed by MDOT; correct?
Page 7 Page 9§
1 A Yes 1 A Yes
2 Q Whatother type of work did you do, projects? 2 Q Allright. And what's your current title?
3 A Likelsaid, it was a variefy of things that I did there. [ 3 A T'mthe capital preventive maintenance scoping specialist.
4 worked as a weigh master part-time. Idid signsurveys. It 4 Q Okay. And how long bave you been in that capacity?
S was really whatever was needed in the enginecring S5 A Three years, I believe.
6 department. 6 Q Goinghack sometimein '08?
7 Q Okay. Were you involved at all withany roadway maintenance | 7 A  Yeah, I don't remember exactly whenthe date was that I got
8 projects while you were at Eaton County? 8 thattitle.
9 A Notso much maintenance projects. 9 Q Okay. And what are your duties in your current position?
10 Q Okay. What type of a claim was the lawsuit that you 10 A Ibave avariety of duties, hut I assist our regions and
11 testified for? 11 TSC's with selection of maintenance fixes through our
12 A . Youfretesting mymemory. It bad to do with inadequate 12 capital preventive maintenance program. I also work
13 density under the roadway. I think there was some roadway 13 part-time in research, working with the Michigan
14 failure, and it was — had to do with the contractor that 14 universities, Michigan Tech, U of M, and MSU research
15 did that work. 15 projects. I get involved with concrete pavements. I work
16 Q Okay. Doyouhappen to remember where the roadway was? 16 on so me national committees having to do with concrete
17 A Itwas north of Canal —- I'm sorry - it was on Canal, north 17 overlays.
18 of Saginaw, and it was a subdivision that was on the east 18 Q Okay. That's whatyou do?
19 side of Canal Road. Idon't remember the name of the 19 A  Yeah, there are other things as welL .
‘20 subdivision. 20 Q Allright. How about prior to 2008? Did you — how long —
21 Q In that case, Eaton CountyRoad Commission was the 21 I guess I should ask you, how long have you been working for
22 defendant? 22  MDOT? i
23 A Yes 23 A 23 years.
24 Q  Was there anyother defendants in that lawsuit? 24 Q Allright. Andif we go backwards in time prior to serving
25 A 25

in your preseat capacity, what did you do for MDOT?

3 (Pages 6 to 9) .
071b0fd1-bb60-447f-93c0-fObef159ecat



KARWACKI VS STATE OF MICH., MICH. DEPT. OF TRANS.

DEPOSITION OF ANDREW BENNETT

know if they bave dw:s:on status now, orif they‘re

Page 10 Page 12§
1 A TI'veworked mywhole career in the materials area, and so I 1 actually called a support area. I think it's the
2 have been inthat area that's — the scoping specialist is a 2 construction and technology support area.
3 position that’s — 1 was always working - well, I had been 3 Q Okay. Now, with respect toa crack fill job, my
4 working with the capital preveative maintenance program 4 understanding is a crack fill job, that would be done by :
5 since itinitiated in the early *90’s, working with 5 MDOT's maintenance division as opposed to the construction
6 specification writing, and as it relates to matenials I've 6 division. Is thatyour understanding? :
7 been involved with it for the entire — my entire career, so 7 A No
8 I've really beea in the same arca forthe whole 23 years. 8 Q Okay. Who,in your —to your understanding, who is
9 Q Okay. Priorto working for MDOT, where were you employed? | 9 respaasible for maintenance jobs on roads likeM-36?
10 A Eaton County Road Commission. ' 10 A Itwould vary depending on whether it was doneunder
11 Q Okay. How about before Eaton County? 11 contract with Federal funds. So we do several crack fill,
12 A Iworked forsoil and material engineers. That wasan 12 crack seal and crack fill jobs through using Federal funds
13 consulting - engineering consulting firm out o fLansing. I 13 through the capital preventive maintenance program.
14 worked for a consultant in New York, United States Testing 14 Q Gotcha.
15 Company, prior to that, and prior to that, there was a 15 A Wealso have a routine maintenance that is done by our
16 company in Texas, National So il Services in Texas, doing 16 maintenance forces that would be crack fill and crack sealed
17 - engineering technician work, all three of thase positions. 17 projects.
18 Q Okmy. All right. IfI wereto advise you that the accident 18 Q Ifit'sa project that falls under the capital preventive
19 we're here for today happened back on August 29th of 09, at 19 maintenance program, is that done by the construction
20 that time you would have beea working as a capital 20 division, or does it - is that -- could be done by either?
21 preventive maintenance scoping specialist? 21 A Well, it would be under contract, yes, so it would be
22 A Yes 22 administered by coastruction.
23 Q Allright. Allright. Now, as 1 understand it from some 23°Q Okny. Based on your experience, are you aware of any
24 discovery, it appears that MDOT applied some crack fill on 24 standards or any guides that MDOT maintenance crews are to §
25 - M-36 between Pinckney and Gregory during the summer 0of2009. | 25 follow as guides whea they're performing a job, or the crack :
Page 11 Page 13§
1 Were you familiar with that project? 1 fill jobs such as on M-367
2 A [Iwasnot. 2 A No, I'mnotaware.
3 Q Allright. Did you bave any involvement at all with that 3 Q Allright Are you aware of a manual eatitled the MDOT
4 project? 4 Capital Preventive Maintenance Manual?
5 A No. 5 A Yes.
6 Q Allright. Back at that time, in the summer of 2009, who 6 Q Allright Did youhaveanythingto do with the creation of
7 did you report to as your supervisor? 7 that manual?
8 A Tim Stallard, I believe. 8 A Yes
9 Q Okay. All right. And my understanding is ther€’s a 9 Q Allright What was your involvement with creating that
10 division within MDOT -- let’s see here - 10 wanual?
11 MR. BLADEN: C&T. 11 A Iwasinvolved since the mid ‘90’ from the material ead of
12 MR. VESPRINL -- yeah. 12 things, helping with specifications. I did the partnenng.
13 Q Areyou part of that? 13 We partnered with the industry in putting that manual
14 A Yes. 14 together, and so I was on those committees and involved.
15 Q You're part of that division? 15 Q Okay. Allright Did you have a hand in creating the
16 A Yes,construction and technology. 16 specifications that are found in that manual?
17 Q Okay. Whatdoes that division - justkind of ina 17 A Yes.
18 nutshell — what does that division do? 18 Q Allright The specifications that you were involved with,
19 A It's changed overthe years. Initially it was involved with | 19 werethey strictly as to matenial needed for various
20 research and testing of various things that MDOT uses in 20 projects, or what type of specs were you involved with?
21 projects, and it’s kind o f evolved over the year - I 21 A Iwas involved with, from the material aspect, the crack
22 think — over the years. Construction, they kind of merged | 22 sealing and filling, anything to do with concrete repair and
23 with construction. As we've downsized -- that department’s | 23 maintenance, joint resealing and concrete.
24 downsized - that division has changed. And I don't even 24 Q Okay. How about - and in reviewing the manual, I know

there are some spetx in the:e that apply to - lt seems to
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Page 14 Page 16§
1 be instructing on how a job's to be done, or under what 1 Right. I kind of switched gears for a minute here. I'm
2 circumstances the job's to be done. Did you bave anything 2 talking about ruthing now. .
3 to do with those specs? 3 Yeah. There are preventive maintenance treatments that we §
4 A TIhad something to do with the —with those specifications. 4 use where there are rutted pavements, and there are '
5 1don't know specifically. It was by committee, so — 5 guidelines on the amount of rutling and what fixes may be
6 MR_BLADEN: Ifyou have something specific, maybe | 6 appropriate when there is rutting.
7 youshould show it to him and ask him about it. 7 Okay. Arethose found within the preventive maintenance
8 MR VESPRINE: Yeah. All right. 8 manual?
9 Q Now, whats the purpose of the manual? Why was the manual | 9 Yes. I'm thinking specifically as in regard to chip seals
10 . created? 10 or micro surfaces, and how it relates to warranty, what we
11 A Togive guidance forthe work to be done in the — through 11 warranty and what's covered under the warranty.
12 the capital preventive maintenance program. 12 Okay. Now, just likeyou said, if it falls under routine
13 Q Do youknow whether or not the work that was done on M-36 | 13 maintenance, the maintenance department bave their own
14 backin August of 2009 fell under the capital preventive 14 separate guidelines. Is that the case with ruting as well?
15 maintenance program? 15 I do not know. i
16 A Only from discussion, as it was routine maintenance through | 16 Okay: s there any difference between — I mean, if we bave §
17 our maintenance division, not — it did not fall underin 17 a crack fill joh, such as the one on M-36, depending on the :
18 the capital preventive maintenance program. 18 funding and depending on some of the factors that you
19 Q Okay. How would you— how would we know? I mean,justa{ 19 maintained, that crack fill job may fall under the
20 layperson coming in from the outside, how would one know 20 preventive maintenance manual, or it may fall under routine
21 whether or not a project fell under that program, or whether 21 maintenance, for which they bave their own instructions;
22 it fell under routine maintenance? How would we know that? | 22 correct?
23 A That would be difficult to know. 23 Yes.
24 Q Okay. Wouldwe bave to look at the funding for the project? {24 Allright. Would you expect that the — if we keep all
25 A Yeah, you'd bave to go to —eachregion has their network 25 things equal with respect to the project, the crack fill
Page 15 Page 17 j
1 that they bave to manage, and some of that is done under 1 project, would you expect that the specifications onhow to
2 contract, and some has to be done with our routine 2 doa joh would differ in any way between the two, betweea
3 maintenance forces. So you would bave to ask, I guess, the 3 the preventive maintenance manual and the maintenance
4 local office in order to know. 4 department's own instructions?
5 Q  Well I guess, because what I'm trying to find out — part 5 I don't know.
6 of what I'm getfing at is I understand in the manual there 6 Would you expect it to be any different based on your own
7 are some sections that bave some specifications, like you 7 experience?
. 8 said, dealing with crack fill and joint sealant What I'm 8 MR. BLADEN: I'm going to ohject on lack of
9 trying to find out is would you expect that the work to be 9 foundation. You're asking him to speculate.
10 done on M-36 in the summer of 2009, would you expect that } 10 You can go ahead.
11 work to he done in compliance with the manual? 11 MR BLADEN: Go ahead.
12 A Notnecessarily. 12 THE WITNESS: So you'e saying that you want me to §
13 Q Okay. What would it depend on? 13 speculate, or what? ’
14 A Itwoulddepend on maintenance, if it was done on a routine | 14 MR. BLADEN: Ifyou know. He's asking your
15 maintenance, what their - their guidelines. They have 15 expectation. Ifyou don't bave one, then -
16 their own set of guidelines. 16 I onlyget called in on mainteaance projects. Iftheycall,
17 Q Okay. Howdoes it differ, if you know? 17 and I will assist them. It's usually inregards to
18 A Idonotknow. . |18 material, and so I don't know what guidelines they use when
19 Q Allright. Okay. Do you know if MDOT has any type of 19 they select — it could be differeat than what is select —
20 manual or guidelines that help instruct on repairing any 20 say a project that we would select in the CPM program.
21 type of ruthing in a road surface? 21 Okay. All right. So do you bave any - does any of your
22 MR. BLADEN: Objection regarding rutting, anda | 22 work apply to — besides giving direction once inawhile —
23 . continuing ohjection related to any rutting questions. Go 23 you said sometimes they call for direction. Do you have
24 ahead. . anything — is your joh hasically entailing the capital
25 A  So you'e asking me in regards

5 (Pages 14 to 17)

071b0fd1-bb60-447f-93c0-f0bef159ecal




KARWACKI VS STATE OF MICH., MICH. DEPT. OF TRANS. DEPOSITION OF ANDREW BENNETT

Page 18 Page 20 j
1 A No,Idoseveral other things. And ifIdo get called for 1 because, you know, the wider cracks, you're going to get !
2 assistance from maintenamce, I will help them as well 2 more themal movements in those cracks. But there comes a
3 Q Okay. What types of things bave you done to help 3 point where you bave associated distress along that crack ;
4 @aintenance in the past? 4 where you can't really prepare a resexvoir, and so you may
S A Mostrecently in regard to crack sealers and crack fillers, 5 decide to crack fill in that circumstance instead of crack
6 it's been material. I¢'s been giving some advice on what 6 seal
7 might be an equivalent matenial for bidding, so the State 7 Q Okay. What about just the pure aumber of cracks in a
8 can get the best price on the matexials that are equivalent 8 stretch of roadway? Is that a factor?
9 with increased compedtion. 9 A VYes,itis.
10 Q Okay. Have you ever given any advice on the actual 10 Q Aliright How isthata factor?
11 pexformance o f the job on how to fill a crack, so to speak? 11 A  Usually the more crack, they're narrower cracks, and so
12 A Ihavenot with maintenance 12 there isn't as much movement, and so they would be more
13 Q Aliright Have you done that with construction? 13 appropriate to use a crack fill ;
14 A Yes. 14 Q Olay. Allright Do you know whether ornot a copy of the §
15 Q Okmy. Whea it comes to the construction jobs, construction | 15 capital preventive maintename manual is supplied to the
16 jobs filling crack that you've been involved with, bave you 16 individgal maintenance departments?
17 ever bad occasion to give instruction on what factors to 17 A Idonotknow.
18 consider in considering that as a treatment 18 Q Okny. Fromtime to time, does the C&T division issue
19 A Yes 19 construction advisories to assist parsonnel, field personnel
20 Q --asopposed to an overlay or a chip seal, things like 20 with various jobs they're going to be working on?
21 that? 21 A Yes.
22 A Yes 22 Q Aliright And when those are issued, is it expected that
23 Q Allright In thase circumstances, what type of advice do 23 if they give direction, the directions will be followed?
24 you — I guess what I'm asking is, under what circumstances {24 A (Nodding head in affirmative)
25 .- is crack fill apted for in general as opposed to one of the 25 Q  That's the expectation?
Page 19 Page 21 I
1 more expensive overlay treatments or chip seal treatments? 1 A Yes
2 What considerations are taken into account when you make 2 Q Allright Areyou familiar with any construction
3 that decision? 3 advisories that the C&T division has issued with respect to
4 A It would be the width of the crack, whether it’s a working 4 arack fill?
S crack or a non-working crack, the — maybe associated S A Iamnot
6 distress along the crack. 6 Q Do youknowaBrenda OBriea?
7 Q Doesthedepth of the crack bave anything to do with it? 7 A Yes,Ido.
8 A No,that's not really a factor. 8 Q WhoisMs. OBrien?
9 Q Anything else? Any other factors that you tend to consider? 9 A Sheisthedirector of C&T.
10 A No, I would say those are the main factors. 10 Q Okay. Andhow about Kevin Keanedy?
11 Q Okay. Is it safe for me to assume that the wider the crack 11 A Kevin Kennedy is the capital preventive maintenance
12 is, the closer you're getting to possibly sugpesting 12 enginesr.
13 something other than crack fill as a treatment? 13 Q Is there only one such engimeex?
14 A Yes. 14 A Yes. '
15 Q Allright. And is it safe for me to assume that the more 15 Q Okny. Do you know, once an advisory is issued, do you know
16 distress thexe i, the closer you're moving towards 16 how it’s disseminated down to a work crew, if it applies to :
17 suggesting something other than a crack fill as a treatment? 17 a particular job thats going on?
18 MR_BLADEN: Objectian; lack of foundation. What | 18 A Idonot.
19 do you mean by "distress"? 19 Q This is only if you know. Are youaware of any rutting
20 Q Whatdid you mean by "distress"? I guess we should ask you. | 20 issues in the road surface of M-36 sometime between August
21 You actually - 21 0f'08 and August of 09?
22 A Associated distress would be cracking or spalling along side | 22 MR. BLADEN: Continuing objection. Go ahead
23 the crack. And some cracks are good candidates for crack 23 A Tmnot
24 sealing, which means you prepare aresarvoirand youusea |24 Q  Imay have asked you this, and I apologize if I did: Do you,
25 higher quality material that will take more movement, 25 recall specifically being consulted at all for this M-36 job
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Page 22 Page 24 j
.} 1 for advice on any issues going on atthe job site? 1 assume that ['ve been advised - and you may or maynot :
2 A No. _ 2 know - apparently the work that was done by MDOT was done
3 Q Have you done any type of your own investigation regarding | 3 on M-36 on a stretch in between Pinckney and Gregory, and
4 this accident? 4q the dates of work encompassed from June 29, 2009 to August
5 A No. 5 25th, 2009. Were you aware of that? Aware of any of that?
6 Q Onequickquestion. I'm just trying to understand this 6 A Yes.
7 differentiation between jobs that fall under the program and 7 Q Okay. Iwant youto assume as well that we've had some
8 jobs that fall under routine maimensoce,. Who ultimately 8 testimony from various MDOT representatives — at least one
9 makes that decision? 9 MDOT representative that the cracking that you see in these
10 A Ican‘tanswerthat 10 pictures were fairly comsistent as far as the amount of
11 Q Isita decision they make up in C&T? 11 cracking in that entire stretch of roadway, and there are a
12 A No. Ithink that that happens in the region. The region 12 few different pictures that capture it. If you want to flip
13 looks at their - their -- all of their pavements, and 13 there, and kind of get an idea of what we're talking about?
14 they — then they look at the budgets, and what they — what 14 A Okay.
15 can be done under - what can be programmed. Iknowthat |15 (Witness reviews exhibit)
16  they program their recoustruction quite a few years ahead, 16 Q Now, some are the vehicles, and those were not that
17  and their preventive maimtenance, they would also be 17  important, but -
18 programming, projecting those into the future. And I'would | 18 (Witness reviews exhibit)
119 say that if those jobs aren't on the radar for either one of 19 Q Okumy. Hypothetically speaking, ifthis were a project —
20 those, then they would fall into the routine maiptenance 20 because I know it's - the regions have to make that call —~
21 category. 21 but hypothetically speaking, if this were a project that
22 Q Okmy. So ultimately it would be the individual region, 22 fell under the program and your advice was sought as to the
{23 someone in the individual regions, that would — when they 23 type of treatment you would recommend for that stretch of a
24 have a job come up - 24 raadway, is a crack fill job the type of job you'd have
25 A Yes. 25 recommended?
Page 23} - Page 25 |
. 1 Q --theyhaveto make thatdecision? 1 MR. BLADEN: Objection; form of the question. It
2 A Yes 2 Feuppases that it would fall under the program.
3 Q Astowhich it falls undex? 3 MR. VESPRINL: Sure. Right Understood
4 A (Nodding bead in affirmative) 4 MR. BLADEN: Go ahead. :
5 Q Arethere cver any — and I'm just not that familiar with 5 A Thecracks are definitely something that [ would recommnend §
6 it - are there ever any circmmstances that could fall under 6 for crack filling, becanse there are multiple cracks, a lot
7 both at the same time, or is that not possible? 7 of those are longitudinal in nature, and so they would be
8 A Itsnotnarmal 8 not taking a lot of movement, and so I would say they would
9 Q Okay. And the funding is different between the two; 9 be appropriate. I'm not seeing a lot of associated distress
.10 cotrect? 10 along the crack on some of the close-ups that I've seen.
11 A Yes;yes. 11 But it would be appupriate to crack fill But as far as my
12 Q  And that's probably why usually they don't have one that 12 recommendation, I may also recommend a chip seal.
13 falls under both? 13 Q Okay. What'’ a chipseal?
14 A Right And CPM includes the Federal funding, and the 14 A  Achip seal would be a surface treatment over this entire
15 ro utine maintcmance is all Michigan funds. 15 surface that you would seal the cracks prior to, and then
16 Q Gotcha Okay. That makes sense. Now, when it comes to 16 putan emulsion, so it’s an asphalt water combination down,
17 jobs that fall under the program, you said from timeto 17 and then you would put stone down, and roll the stone into
18 time, you assist in making decisions on what type of 18 that surface.
19 treatment under the manual is appropriate? 19 Q Okay. Now,if, again, if I ask you to assume that the way
20 A Yes : 20 those cracks are depicted that they — it was fairly
21 Q That'scomect? I'm going to show you some pictures. This 21 _consistent as far as the amount of the cracks, the entire
22 was marked as Exhibit Number 7 from the Geib deposition from | 22 stretch of M-36 between Pinckney and Gregory, the chip seal
23 a couple days ago. I can represent to you that these 23 that you're talking abous, is the chip seal something that
24 photographs are photographs that were taken by law 24 - could be applied to that entire stretch? I mean, I'm just
25 enforcanent on the day ofthe accideat. I want you to 25 not that familiar with how long a stretch that is.
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Page 26 Page 28
1 A Yes 1 seeing — and I know pictures only go so far < but in
2 Q Okuy. Andistbatwbatyou’dmmmmdforthatmt\hu 2 looking at the pictures as far as they go, do youhave any
3 stretch, given my assumptians? 3 expectation as to what the condition of the consistency of
4 A Yeah. I'dsay--Iwould haveto take a closer look at the 4 the crack fill, it would have been, four days after its
5 project, but it would be either just the crack fill, or the 5 installation?
6 crack fill with the combination of the — of a chip seal. 6 The newer the crack filler matexial, the more pliable it
7 Q Okey. And in this particular case, why a chip seal? 7 will be. Asphalt has a tendency to oxidize over time and
8 A  Oh, the number of cracks. 8 stiffen over time. And so the fresh or the newer the
9 Q Okay. Based on your experience consulting on other —- oa 9 project, that would play a role in its consistency. Also
10 projects that fell within the program, is thatan unusual — 10 temperature would playa role. If it were colder, then it's
11 an umnsually large amount of eracks compared to what you've | 11 going to be a stiffer consisteacy. If it's hotter, it1l be
12 seen in other roads similar to M-36 for that large of a 12 a little more pliable.
13 stretch? 13 When you talk about hotter being a little more pliable, did
14 A No. 14 you have some type of tmperanme range in your head that
15 Q It'snotunusual? 15 you were thinking about that it may become more pliable
16 A Itsnotunusual 16 under? ;
17 Q Okay. What other roads, just thinking, are -- have youseea | 17 Well, our pavement temperatnres will range from minus 20 to
18 Ilikethat? 18 130 degrees. Obviously at 130, it's going to be pretty - '
19 A Ilook at so many roads, I would say the majority of M- 19 pliable. But, yeah, I would say 90 degrees, you're going
20 rourtes that have HMA pavement on them at different stagesin § 20 to - it’s going to be softer. The hotter it is, the
21 . theirlife will show that type of cracking. 21 spongier it'll be.
22 Q That amount of cracking as well? 22 And you brought up a good point. When you're tafking about §
23 A Yes. 23 90 degrees, are you talking about road temperature, or are
24 Q Allright And in those paxticular cases, have you 24 you talking about like weather temperature?
25 cxmmended chip seals? 25 I'm talking road temperature.
Page 27 Page 29§
1 MR. BLADEN: Objection to relevance. Go ahead. 1 Okay. Is there any way of knowing — do you have any
2 Lack of foundation too, but go ahead, by the way. Goahead | 2 experience, you know, for a paveament to heat up to 90
3 A [Idon'trecall Idogo on van tours in the regions, and we 3 degrees what the outdoor temperahare would tend to be?
4 lookat so many jobs, and I don't recall all those, but 4q Yes, I have a lot of experience. I install temperahure
5 that's — it would come up in discussion as either a crack 5 sensors, and I monitor the pavement temperatures, and when I :
6 fill or chip seal, or possibly a micro surface. 6 do evaluation of cracks, fillers, and crack sealers. '
7 Q  And what's a micro surface? 7 Okay. What penerally are you finding? What temperature
8 A A micro surface is, again, just a surface treatment that 8 range are you looking at to generate a -- the heat at the
9 generally we do the crack seal prior to that, and thea it's 9 pavement to be in the upwards of 90 degrees?
10 a, say, it's a stiffer surface, more durable, but it doesn't 10 Well, to take another factor, is the solar radiation, which
11 do as well with reflective cracks, so the cracks would come 11 is a big factor with a black asphalt surface. It absorbs
12 back through, but they would be sealed undemeath. 12 more heat, so the — if you have full sumshine, then at 70
13 Q Okuy. Now, do you have any experience or any knowledge | 13 degrees, you can easily have a 90-degree pavement
14 regarding consistency of tar strips, you know, post 14 temperature.
15 installation as far as, you know, after a job is done? I 15 Okay. And what about if we go to the — if we drop down? I
16 mean, is there a time period thatthey become — that they 16 think you testified that if the pavement gets colder, you f
17 harden up or do they stay hard right after it's — the job's 17 would expext it be hardex?
18 finished? Do you haveany knowledge in that regard as far 18 Yes.
19 as crack — 19 If I ask you the same types of questions regarding that, I
20 A  Crack filling matexial? 20 mean, is there some type of pavement temperature?
21 Q - crack filling material? 21 Freezing, at 32 degrees, I think it becomes pretty stiff.
22 A Yes. 22 Okay. And does that work the same way? Based on your
23 Q Okay. IfIaskyou to assume that this particular crack 23 experience, can the weather temperature affect — is there ;.
24 fill job on M-36-was completed, per the records, four days 24 some type of currelation between the weather temperature and §

when pavement temperatires reach those types of degrees? |
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1 A Yes,there's comrelation. Thecolder it is outside, the 1 Q Allright. Andwhat was the issue? Do you recall what the
2 colder the pavement temperature will be. 2 issue was?
3 Q Allright. Andbased on your experience, if youhavea 3 A Density. It was the density of the crack sealing that they
4 pliable — I'll scratch that. What about if we move away 4 were doing. : :
5 from temperatures, per se, and move into things like wetness | 5 Q  Okay. How did that conversation with New York's Department
6 or dampness? Do you have any experience with how the 6 of Transportation affect what you guys did here? :
7 wetness or dampness of a crackfill, how that can affect the 7 A  Itmade us cautious about our— the band widthand
8 consistency or the traction of a crack fill? 8 specifically where we had multiple cracks that were — and
9 A Yes 9 they gave guidance not to, you know, completely seal an
10 Q Okay. Can you tell mea little bit about that? 10 area, so you had big, wide swa ths o f this material.
11 A Iwould say that wetness is the biggest factor for — that 11 Q Okay. Doyou recall what your group eventually decided upon
12 would create a friction or a traction issue with that type 12 as a specification for recommended band width?
13 of material. 13 A Yes, and this has been ongoing discussion with the industry.
14 Q Allright Allright. Have you ever been asked in this 14 Like I said, we do partner with industry on these
15 case by MDOT to perform any type of investigation or 15 specifications. 4 inches is what we came up with.
16 - analysis regarding the crack fill out on M-36 and how, ifat 16 Q Anddoyou recall when that 4 inches was instituted as the
17 all, it may have contributed to this accident? 17 spec?
18 A No. 18 A Myrecollection is of right — almost from the beginning of
18 Q Okny. Are you aware of any testing — obviously not by 19 putting the specification together, mid '90’s.
20 yourself — but any testing that was done, I mean, other 20 Q Okay. And has that - todate, has that remained the spec?
21 than yourself, regarding the crack fill or possibly rutting 21 A Ithas.
22 of the roadway on M-36? 22 Q Allright. You mentioned that you partner with industry.
23 A No. 23 What types of industry do you consult with from time to time
24 Q  If we talk specifically about potential friction issues or 24 regarding the issue?
25 loss of traction with respect to crack fill and motorcycles, 25 A  This would be the Michigan Road Preservation Association, is
Page 31 Page 33}
1 doyouhave anyknowledgein that arca? 1 the industry group for — that we partner with for capital "
2 A . Iknow of - Iknow therehave been issues with that, that 2 preveative maintenance. :
3 that has been something that we discussed in committee when 3 Q Okay. Allright. Okay. Besides a recommended band width,
4 we were coming up with the capital preventive maintenance 4 was there any other considerations that were made regarding |
5 specifications. 5 the crack fill specs of the manual as it pertains to
6 Q Okay. And Ibelieveyoumentioned that this program, 6 motorcycle issues?
7 specifications, they started sometime in the early ‘90, 7 A No, not specifically as it pertains to motorcycle issues.
8 give or take? 8 Q Okay. Whatabout just other potential friction issues,
9 A Yeah I'dsay--well, I would give mid ‘90’s when I got 9 maybe if not for motorcycles, possibly with, you know,
10 involved. 10 two-track vehicles? Was there anything that went into that?
11 Q Allright And this conversation that you recall, was that 11 A Well, the issue would be greater for a motorcyclist than it
12 sometime — I'm just trying to put a — get a time line 12 would be for - or two-tracks. So, I mean, considering
13 here - was that sometim e when you became involved with 13 motorcycles, I think, is, you know - it would be less of an
14 the - ' 14 issue with two-track.
15 A Yes 15 Q Okay. Are you aware of any studies that were done or relied
16 Q Soit would have been sometime mid '90's? 16 upon by the C&T division in coming to an agreement on that
17 A  Yeah, between'9S and '97 probably. 17 4-inch band width?
18 Q Okay. And what types of issues do you recall being 18 A Nostudies.
19 discussed as it may affect specifications in the manual? 19 Q Okay. Werethere any testing of any Michigan roadways that
20 A Weknew that there werean issue with some of the motorcycle | 20 went into reaching that conclusion of a proper band width?
21 clubs related to crack sealing material in New York. I 21 A Yes;yes.
22 consulted with them, and they had had some issues, and had 22 Q Okay. What do you recall about that test?
23 pulled back on their program. 23 A Wedid friction testing on an area of; I believe, I-96.
24 Q Didyoutalk with theNew Yotk Department of Transportation? | 24 Q Okay. Were there any other roads that were tested, if you
25 A Yes It wasNew York DOT. 25 recall? :
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Page 34 Page 36 §
1 A No,Idon'trecall 1 individual regions?
2 Q Okay. Based on yourexperience in addition to the band 2 A Idosome inspections when I can, mainly related to
3 width, when it comes to friction issues with motorcycles, 3 performance. I'm looking at specifically crack sealers and
4 does the consistency of the crack fill have anything to do 4 fillers, how theyYe performing.
5 with that; by that, I mean, whether it's softer or harder? 5 Q Okay. Do you recall doing any such inspections on M-36?
6 A Ican'answer, because the way we do our friction testing 6 A Ididnot
7 is with a wet — it's always done wet with a tire. Andso I 7 Q Okay. Anything subsequent to this accident happening?
8 have never seen much friction data from crack seal that 8 A No.
9 would indicate, you know, it would be more of a problem, 9 Q Okay. What types of roadways — just to kind of give me a
10 whether it's tacky or, say, when it's colder, it's a little 10 flavor — do you recall doing some of those filler
11 stiffer. Idon't know. 11 inspections on?
12 Q Okay. Fairenough. Fairenough. Does your department 12 A  It'sthrough our capital — the ones that are done through
13 conduct any random friction testing fro m — as a standard 13 capital preventive maintenance. I get those lists from our
14 Ppractice to test the sufficiency of the 4-inch band width 14 preventive maintenance engineer, and those are ones that I'm
15 recommendation? 15 usually out doing inspections on.
16 A No. Itsdifficult. The tires are wider obviously, and so 16 Q Arethose roads that you've inspected, are those made
17 we - and ] have to go back. That was not a 4-inch width 17 pursuant to a specific request, or is that just the general
18 that we tested on 1-96. It was where it was put down much 18 policy of your department that you go out on these
19 wider. This would have been done prior to putting the 19 inspections fro mtime to time?
20 'specifications together. 20 A Itsnotthe policy ofthe department. It's just more that
21 Q Okay. Do you have any knowledge regarding possible friction | 21 I feel is part of my job to try to evaluate perfurmance. :
22 ."issues with — if we just assume dry — dry crack filling? 22 Q Okay. And you'e looking — some of the performmance issues
23 A Idon't know of any. 23 you're looking at are with respect to crack fill and crack
24 Q Andifl just shift gears a little bit, and ask you similar 24 sealant; is that correct?
25 questions regarding any knowledge that you may have 25 A Yes
Page 35 Page 37 |
1 reganding a potential propeasity of rutting in a road 1 Q Haveyouseen anything - have any seen anything in any of |
2 surface to be a potentially hazardous condition for a 2 your inspections or any of the testing that you've done !
3 motorcycle to traverse, do you have any knowledge in that 3 that's led you to believe that maybe 4 inches is an
4 area? 4 inappropriate band width?
5 A Idont 5 A No.
6 Q Okay. Atanytime since you've been with MDOT, are you 6 Q Are you familiar with Crafco?
7 aware of MDOT receiving any communication from the Federal | 7 A Yes.
8 Highway Administration regarding a potential danger of crack 8 Q Okay. My understanding is it was a couple of Crafco
9 fill as opposed to the potential danger to motorcyclists? 9 products that were utilized as crack fill on the M3-6
10 A Idontrecall 10 project. I'm going to hand you what we've marked as Geib
11 Q Do you recall any communication from any motorcycle safety | 11 Exhibit Number4. And then while you're at it as well, this
12 otganizations or motorcycle safety groups, for instance, the 12 was marked as Pratt Exhibit Number 1.
13 Motorcycle Safety Foundation, the American Motorcycle 13 A Okay.
14 Association, ABATE of Michigan, anything from anyofthose | 14 Q  And you can just thumb through those, and I'l just ask you
15 types of organizations that discussed any potential hazards 15 a couple questions about those.
16 that crack fill presents to motorcyclists? 16 A Okay.
17 A lamnotaware. 17 Q Thetestimony was that the MDOT — or 'm sorry —- the
18 Q Okay. Iflaskyouthe same questions, any communications 18 Crafco products that were us ed were Crafco 544 and Crafco
19 from any of those organizations regarding any potential 19 515. Do those numbers have any significance to you?
20 issues that rufting in a road surface presents? Same? 20 A Yes. I'm familiar with 515, and actually I do know
21 A  Same answer. 21 something about 544 as well.
22 Q Same answer. ) 22 Q Okay. 515 istheRoad Saver pmduct?
23 MR. BLADEN: Same objection. 23 A Uh-huh (affirmative).
Q  Does your department make it a point to conduct any routine Q  Allright. Now, have you ever seen any of the these

documeuts l‘ve hauded you befote? Have you seen any of
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capi 'l preventive maintenance project. Go ahead.

Page 38 Page 40 |
1 these documents before today? 1 A Yes
2" A Yes 2 Q Okay. I think I've asked you this probably twice before. 1
3 Q Allrght Have you seen these documents outside the 3 apologiae if I have. I'm just kind of getting caught up
4 context of this litigation? 4 . withmynotes. You performed no testing on M-36; cosrect?
5 A Yes 5 A No.
6 Q Allright. Arethese documents that you utilize in your job 6 Q Arcyouaware of any testing that MDOT — anyone fram MDOT
7 duties - 7 has done on M-36?
8 A Yes 8 A No
9 Q - whenyou're evaluating various product? Whenyoutakea | 9 Q  Allright I've been advised byMDOT that on - in November '
10 look at the installation instructions, what specifically are 10 0f 2010 and in December of 2010, the Brighton TSC and MDOTSs
11 you looking for as it permins to your job duties? 11 Brighton TSC steff and Lansing construction and technology ;
12 A (Nonverbal response) 12 staff weat to the location and took mezsurements of the
13 Q I guesswhat would bea better question is why are you — 13 amount of crack sealant on the road, and also did a friction
14 why do you utilize these from time to time in your — 14 test. Were you aware that either of those tests had been
15 A Imainlyreview these documents from a material standpaint, § 15 done?
16  and!look at the specifications and the tests that are run 16 A No.
17 on it, and I would look at their appropriateness for certain 17 Q You weren't consulted on either of those tests?
18 applications. 18 A No. ’
19 Q Okay. Okay. And —I'msorry. 19 Q See, andI believe when I leave these depositions, when I
20 A Crafco does a really good job with their temperature chart 20 walk out the doar, I think of that one more question I
21 as it relates to PG grading and asphalt binders, so, you 21 wanted to ask you, so I'm just taking a minute here to see
22 know, for certain areas of the country or even, say, certain 22 if I can find it before I leave. Let’s see here.
23 regions of the state, the more — the one sealant might be 23 (Counsel reviews notes)
24 more appropriate. 24 Q Areyou aware of any complaints that were made by anyone to
25 Q Okay. Now, with respect to these — to each of these — 25 MDOT regarding theconditionof M-36 prior to August of'09,
Page 39 Page 41
1 each of these products, you review — you've — as part of 1 either be it complaints regarding cracking in the road, or
2 yourjob, you review not only the data sheet, but 2 complaints regarding rutting in the road?
3 installation instructions? 3 A No
4 A Ihave looked at installation instructions before, but, like 4 Q Okay. Areyouaware of any other claim for damages made
5 I said, mainly it's the material specifications. 5 against MDOT other than this lawsuit for injuries received
6 Q Sure. Now, assuming if we have a project, a Crafco project, { 6 on M-36 in the year before the accident?
7 that falls under the program, and it's set touse these 7 A No. _
8 couple different — these products, would you expect that 8 Q Otherthan possibly for MDOTS counsel, have you written out §
9 these installation instructions would be followed in the 9 any statements at all regarding anything regarding this
10 application of the product? 10 accident?
11 MR. BLADEN: Objection; lack of foundation. Go {11 A No. : :
12 ahead and answerthe question, if you know. 12 Q Okay. Not counting anything you may have done for MDOT's
13 A  Which program are we — 13 counsel, have you given any recorded statemeats to anyone .
14 Q  Under the capital preventive maintenance program. Ifwe } 14 regarding anything having to do with this accident?
15 have the crack fill job that — hypothetically speaking, if 15 A No.
16 we have a crack fill job that falls under that program, and 16 Q Okay. And I thought ofthat question. If you take a loak
17 it's to utilize both of these materials, the 515 and the 17 at Exhibit Number 1?
18 544, would you expect that whea that job is actually 18 (Witness reviews exhibit)
19 performed, that thejob would be performed in comphance 19 A Okay.
20 with the installation instructions that go with each of 20 Q Okay. Ifyou look at the second to last page — I guess I
21 those materials? 21 should ask you first. This appears to be a — it's labeled :
22 A Yes. 22 of the maintenance performance guide. Do you know what this
23 MR. BLADEN: Objection; lack of foundation. It 23 is, what these documents are, or where they are from? d
24 hasn't been established that this particular project was a 24 A TIveknownofthem. I didnt know specifically about this
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1 Q Okny. ThequestionI had for youis, if you take a look at 1 new jobs. The one at the county, I think, was based on the
2 the second from last page, it appears to address hot poured 2 experience that I had with consultents in the material
3 joint sealant in the context of joint and crack filling. 3 areas, and I did a lot of soil work still there, aggregates.
4 And down at the bottom, towards the bottom of the 4 I got into concrete, and I started testing concrete as well
5 "recommended work method" box, I noticed an asterisk, 5 back in '79. So there’s just — it all seems to fit
6 "contact Andy Bennett at C&T for approved altemative." 6 together.
7 A Yes 7 Q Okay. How long haveyou beea involved in testing and
8 Q Doyouknow in what context? An altemative to what, what 8 evaluating road materials as a career, I should say?
9 theyfe refeming to? 9 A 23 jyears, my eatire career with MDOT.
10 A Itwould be a material alternative. 10 Q Okay. Andis thereany- howabout with Eaton County Road
11 Q Okny. Itwouldbe - 11 Commission?
12 A Yes 12 A Notsomuchin the evaluation. It was more the testing of
13 Q Okmy. 13 the materials.
14 A Sotheyare listing here "hot joint seal and Crafco rubber, 14 Q Okay. Soyou were involved in testing of material, road
15 type 2, or an approved alternative," and then the asterisk, 15 materia Is with Eaton County Road Commission?
16 so I would be recommending altematives to that sealant. 16 A Yes
17 Q An altemate material? 17 Q And then wheayou began with MDOT, you started, you know,
18 A Yes 18 I'll say, evaluating. You're talking about evaluating the
19 Q Notan alternate, "Hey, this is how you do this job"? 19 technical aspects o f the material?
20 A Rigt - 20 A Yes, from a laboratoty standpoint, material properties, and
21 Q Igokcha Okmy. 21 from a construction standpoint, the performance.
22 MR. VESPRINE: Thank you very much. 22 Q Okay. That would include reviewing literature, and
23 THE WITNESS: You'e welcome. 23 published studies, and things like that?
24 MR. VESPRINE: I appreciate your time. 24 A Yes
25 MR BLADEN: Okay. Andrew, I have a few follow-up | 25 Q  Would it involve participating in confereaces and expert
Page 43 Page 45
1 questions. 1 panels of that nature?
2 EXAMINATION 2 A Yes
3 BYMR BLADEN: 3 Q Atboththe State and Federal level?
4 Q Looking at Exhibit Number 7, if you're given a range of 4 A Yes
5 describing the severity of the cracking on this particular 5 Q Have you participated in any kind of expert panels yourself
6 roadway from low to medium to high, what wouldyou classify | 6 as a contributing membex?
7 it as, based upan your experience? 7 A [Ihave.
8 A Medium 8 Q - And whatkind of panels have you contributed to?
9 Q Okny. Andasa follow-up on your experience, yousaid you 9 A I've been part of the national committee for concrete
10 got a degree in — was it? — agricultural — 10 overlays, and been involved i n putting that document
11 A Business. 11 together through Iowa State University.
12 Q - business at State University of New York — 12 Q Okay. And when you saythe "national committee," is that
13 A Alford. 13 through AASHTO, or what —~
14 Q Okay. And how did you get into the field of materials for 14 A It's funded through Federal Highway Administration, but the |
15 MDOT - or for roadway materials, and how did you develop 1} 15 work was being — the principal investigators were the lowa
16 your expextise? 16 State —
17 A Well, it camein — some of my class work was in soils and 17 Q University?
18 as it relates to agriculture, but I had a friend that was 18 A - its called the NC? National Concrete Consortium
19 working in Texas for an engineering firm down there that 19 Q Okay. Have you had any involvement with any asphalt
20 they were doing soil work, construction-related soil work, 20 evaluation panels or studies?
21 and that's realty how I - 1979, I took my first job down 21 A Ihave been involved with some with crack fillers and crack
22 there, and I just stayed in the field since then. 22 sealers. I'm currently ona research — pooled fund
23 Q Okay. Andhow did you get involved from moving fromsoil | 23 research project, through University of llinois on coming
24 work to actual road materials? 24 up with testing that better indicates field performance for
25 A Its all mal related. I took that expenence to get 25 crack smlm and crack fillers.

Netwoar
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Page 46 Page 48§
1 Q Okny. Areyou familiar with amy ~ well, let me see ~ are 1 A Itwasbased on a cmmirtee that we had together, writing
2 you familiar with —~ you know what the Federal SHRP is? Is 2 the specifications that included industry representatives as
3 that term familiar with you? 3 well as MDOT representatives. And we looked at equipment
4 A Yes 4 types, and their — the contractors’ advice was that the
5 Q Whatisthat? 5 4-inch band width would give good coverage of the crack, and
6 A  Stmtegic Highway Research Program. 6 also help protect that area adjaceatto the cack.
7 Q Okmy. And what is that program? 7 Q Okuy. But, so why4 inches and not, say, 6 inches or 8
8 A  That's a Federal program that's done to evalmate various 8 inches?
9 pavement types and they have had projects on s=alants too, 9 A Theissue that we disussed with motorcycles, and we knew
10  anecvahatian of sealants. 10  there were some issues in New York, we knew that, and we had }
11 Q Okmy. And you said earlier that you're familiar with 11 also — MDOT had applied some wider areas where friction {
12 speaific ~ especially the Crafco project (sic) SIS. Do you 12 became an issue. And we just decided that we didn't want —
13 recall testifying about that? 13 at Jeast daring the initial application ~ for that to be
14 A Yes 14 over 4 inches.
15 Q Okzy. Anddo you know whether or not it's part of the 15 Q Okay. Ithink you tzstified earlier that the fresherthe |
16 Federal SHRP test project, or is that a test nmterial? 16 coat — or fresher application is more pliable; correct?
17 A  Ithas been, yes. Ithink those projects are wrapped up 17 A Yes
18 now. I don'tknow if they're still being evaluated, but, 18 Q Iftraffic travels over that within the first few days of
18 yes, they were, 19 its application, would it have any impact on the band width
20 Q Okay. Doyouknow when those projects "wrapped up™? Were | 20 ofany of the application?
21 they still being tested in 097 21 A Yes
22 A 1doa', becanse that particular sealant has been used in 22 Q Whatkind of impact would it have?
23 more than one ~ I know in more than one test deck. I know 23 A Well, there's certain thickness requirement as well, and so
24 there was a big studydone out of Ontario as well, and I 24 the more pliable ~ the tires would probably have a tendency
25 don't know if that was part of the SHRP program that 25 to flatten that material out on the road surface.
Page 47 Page 49}
1 evaluated the Crafco. And I know that the SHRP did, but I 1 Q Okay. Would it make it — would it widen or narrow the
2 can't give you the years. They'e close. 2 width?
3 Q Okay. Youdon't know whether or not that program was still 3 A Itcould. It wouldn' narrow, unlessthere were abrasion of
4 in force with respect to the Crafco product in 2009? q the material It would have a tendency to make it a little
5 A Icamot tell you that, - 5 bit wider.
6 Q Okny. Would there be a wayto find that out? 6 Q Okay. So if somebody went out and measured a material
7 A Yes 7 sevexal months after it's been applied and found that there
8 Q Okay. Doyouhave anyinvolvement in putting together the 8 was portions of it that were, say, 5 inches, would that be
9 maintenance ~ the routine maintenance guidance documents? 9 at all inconsistent with your understanding of how motor
10 A No, unless I'm consulted. 10 vehicle accidents interact with this type o f material after
11 Q Okay. Doyourccall whether or not — or were you ever 11 it's been applied?
12 coasulted in putting together the joint and crack filling 12 A No. Ican'tsay specifically the width, but no. Youknow,
13 maintenance program guide for routine maintenance? 13 based on what we discusserd, it —~the mmterial would flatten
14 A Iwasoot 14 out, 50 ['m not sure how wide it would get.
15 Q Okay. Do youknow who would have beea cousulted in putting { 15 Q  Okay. All right. But that would be something that you
16 that together, or who would be the individuals that would — 16 would expect as kind of a not unusual or within the realm of
17 who would have had that responsibility? 17 expected?
18 A No 18 A Yes. :
19 Q And your responsibilities would be involving the capital 19 Q Okay. Understanding, agnin, these are photographsand you f
20 preventive maintenance; correct? 20 did not personally inspect and review this, and you were .
21 A Yes 21 asked about whether you might occasionally recommend ~ or
22 Q Allright. Ifyou recall, how was it determined that a 22 on occasion recommend so-called chip sealing. Do you
23 4-inch band width for a crack sealant or crack fill material 23 cemember that —
24 likc Crafco applied to cracks, it would be the appropriate 24 A Yes.
25 Q —series of questions? Based on these photos, if you can
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Page 50 Page 52
1 tell, is this the type of roadway where you would have 1 Q Whatisa workingcrack ora non-warking crack?
2 recommended chip sealing as opposed to ~ okay ~ let me 2 A A wurking crack is generally a transverse crack that,
3 ask — chip sealing as opposed to what was done here? 3 because you have a thermal coefficient of expansion in the
4 Understanding the limitations of the photographs, and you — 4 HMA matenial or the asphalt material itself, so depending on
5 A Yes, I would say that I have recommended chip sealinginthe {| 5 the space of the cracks transversely, that thermal movement
6 past on roadways like this. 6 though will open and close throughout the year. So that
7 Q Okay. Is what was done here something that you don't think | 7 would be considered a non-warking crack. Generlly
8 would be ~ would you think that this is superior, inferior 8 longitudinal cracks are narrower, and they don't take as :
9 to, or have no opinion about whether ornot chip sealing 9 much movement, and so you don't need a materialthat’s a low }
10 should have beea done here versus what was done? 10 modulus material that takes all that movement. So these
11 A Idonthave an opinion. ) 11 crack fillers, as I say, are a little bit not as flexible,
12 Q Olay. Is this, what was done here, appropriate for the 12 but you need something that's going to then hold up to
13 roadway as you understand it based upon, | understand, 13 traffic and car tires.
14 limited information of the photographs? 14 Q So what would be more appropriate for a longitudinal crack? §
15 A Yes 15 ° Acrack filler or a crack sealant procedure? :
16 Q Okay. Now, I think you testified earlier it seemed to be 16 A  Usually crack filling.
17 that yo u — there — you made a distinction betweea crack 17 Q Okay. And for a transverse crack?
18 filling and crack sealing. Is there a distinction between 18 A  That, again, the working and non-working is the first thing
19 the two? 19 to consider. Thea it's associated distress. You look at do
20 A Yes. 20 you have multiple cracks? Do you have any spalling that
21 Q What'sa crack seal versus a crack fill? 21 would prevent you from routing a nice reservoir in that
22 A Aslwasexplaining that a crack sealer, there's a, you 22 along that crack?
23 know, national understanding that it’s ~ it involves more 23 Q Okay. Routing — or spalling would be ~ what? ~ loose
24 effort, where you prepare a reservoir, so you're routing a 24 material?
25 reservoir, and you're placing a — what I call a higher 25 A Spalling is actually pieces of material coming out.
Page 51 Page 53§
1 quality sealant, or it's a low modular sealant, so it has 1 Q Okay. As far as you can tell, can you see any ~ you know, .
2 the ability to take more movement. And that installation is 2 determine whether in looking at these photos whether there
3 differeat as well. We call for that to be flush to 3 are working or non-working cracks that were filled here?
4 one-cighth of an inch below the surface. That's a material 4 A Mostof those appear to be non-working cracks.
5 you don't wantto get too much of it up on the surface, 5 Q Okay. If you have a road surface where you have a
6 because tires can grab that material, and it can ball up on 6 combination of some non-working and working cracks, and
7 the tire. So the installation is different. 7 longitudinal and transverse cracks, is it appropriate to use
8 Q Isthis, what's shown in the photograph here (indicating), 8 a crack fill material in that circumstance, or should you
9 would you consider that crack fill or crack seal? 9 use crack sealant?
10 A Thatscrackfilling. 10 A Youcanuse a stand-alone crack fill. You will not get the
11 Q Okay. Well, why don't you tell what the difference is in 11 performance with those working cracks that you would with
12 crack fill? 12 the crack sealing matenial. In the CPM program, we usually
13 A Okay. This would be —not require as much pre work, so 13 use a — do a combination. We have a warranty specification
14 usually in preparation of this, they just use a compressed 14 that calls for sealing of the transverse working cracks, and
15 air, just to blow the crack out, and then just apply it ina 15 filling of the non-working cracks.
16 simple Band-Aid, to they're not doing anything to the crack 16 Q And, of course, the working cracks, as you said, have a
17 to prepare a resaxvoir or anything. And so this is a — not 17 history — a greater tendency to be pulled out by the ~ by
18 as low a modulus material, and so this isnt something that 18 traffic?
19 is going to be a problem picking up on tires as traffic hits 19 A Well, no, not necessarily. The crack filling material
20 it Soits got diffixent material characteristics, 20 withstands traffic. The crack s ealing material has to be
21 Q Okay. I'm going to show you some photographs here more 21 installed such that it is not raised in the pavement. You
22 close up. Maybe you can tell me whether you think —howdo { 22 want it flush to just below. You want it, the traffic
23 you determine whether to do crack seal versus crack fill? 23 ﬁ;&c, to hit it actually. It leeps the material alive. I
24 A Ithastodo withthecracks. The fist thing, isita 24 talled about oxidation of asphalt materials over time, And
25 working crack or a non-working crack?
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Page 54 J Page 56
1 steric hardening, or oxidation, if you have it in — up 1 Q That would have to have been made at the time of the
2 where the tires can work it. 2 accident -
3 Q Okay. Allright. Does MDOT ever — are you aware of 3 A Yes
4 getting Federal funding for the SHRP test project materials 4 Q -todetermine that; correct?
5 to apply or use the materials? : 5 A Yes
6 A  We get our normal Federal match. And I can’t say wheth 6 Q Allright.
7 it's more or less than a typical job. I think we just agree 7 MR. BLADEN: No further questions.
8 to participate. And the only experience I have is in trying 8 MR. VESPRINL: A quick follow-up, Mr. Bennett.
9 to come up with money to fix some of the test actions. 9 EXAMINATION
10 There doesn't seem to be any money in that program for that | 10 BY MR. VESPRINE:
11 after we agree to do it. 11 Q You were asked about this concept of newly applied crack
12 Q Are you aware of any Federal regulations or guidelines 12 fill surface possibly expanding a little bit when traffic
13 regarding the obligations of MDOT, if they take or use a 13 runs over it. Can you give any kind of ballpark in your
14 material that's approved under the Federal testing 14 expenience, what you've seen the variation in the width of
1s program — materials testing program? 15 the crack fill in that situation?
16 A No. 16 A Tve never gone out to measwure it, but I - if you're just
17 Q Itdoesn't mean that there aren'tany, you just aren’t aware | 17 asking for what I think, I don't think that I've seen it
18 of them? 18  overSinches. Idont think it could expand more than an
19 A TI'mnot aware. 19 inch, .
20 Q Allright. Are you aware of studies with respect to chip 20 Q Okay. Allright. And then I wanted to ask you — 'm just
21 sealing that were done where any motorcycle groups or 21 kind of jumping around, because there's a few quick points I
22 anybody else said, *Hey, this chip sealing procedure’s 22 wanpted to hit, and then we can get you out of here. On this ;
23 causing gravel or material, or loose material in the roads. 23 Geib Exhibit Number 5 you were shown, if we assume that that }
24 We don't like that stuff either"? 24 invoice or that proposal has something to do with the M-36
25 A Tmnotaware of any. 25 project we're talking about, is there anything fromthe face
Page 55 Page 57 A
1 Q Okay. Was that taken — is that at all a concern when 1 of that document that would let you decide whether or not
2 you're doing a chip seal project of gravel or loose material 2 this particular job fell under the - what do we call it? —
3 on the road? 3 under the capital preventive maintenance program? Is there
4 A Yes. That's the biggest challenge with the chip seal is a 4 anything from that - I mean, I know you said it's up to the
5 loss of surface aggregate. 5 region ultimately, but is there anything from that document
6 Q Okay. Isit fair to say that that might be one of the 6 . that gives you any clues?
7 biggest reasons why you don’t do a chip seal in a particular [ 7 A  Yeah, this would give me a clue that it was not under the
8 circumstance? 8 capital preventive maintenance program, because I can see.
9 A Iwouldsayit's— 9 Q Okay. What other document are you looking at that —
10 Q - other than — aside from funding perhaps? 10 A TI'mlookingat the price per pound, and the inclusion of the
11 A It'sone of the biggest reasons some of our offices don't 11 melter with the sealant, which is only done through our
12 selectit, that, and the initial damage claims to 12 maintenance. Our contractors would bid this by road bid
13 windshields, breaking windshields. 13 mile, and a contract situation,
14 Q Okay. Now, looking at this road surface on the 14 Q Okay. Thank you. Okay. And finally you were talking a
15 photograph — understanding, again, these are photographs | 15 little bit about the considerations that weat into
16 and you weren't there at the time — but does it appear that | 16 determining —~ coming up with that 4-inch wide band width
17 the pavement is wet or damp in any way? 17 number as part of the manual Is it fair to say that part
18 A No. 18 of the consideration was you want to keep as little of the
19 Q Doesit appear that the crack fill material is wet ordamp | 19 crack fill material on the pavement as possible?
20 or, you know, beading water or anything in any way? 20 A Yes. : !
21 A No. : 21 Q Allright Would you agree with me then the more crack fill j
22 Q And, of course, you wouldn't be able to tell what the 22 you have on the surface of the pavemeat, there’s going to be
23 ambient temperature is or this road surface temperature 23 correlation with the amount of crack fill on the surface and
24 based on the photos? 24 the amount of - or the propensity of a friction issue on
25

that stretch of pavement?
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1 A Ye

2 Q Okay. Isthat consideration part of the reason why you said
3 based on those pictures, you would have recommended a chip
4 seal as an alterative treatment method?

5 A Thedensity of cracks. Lile Isaid, without being there and

6 really knowing what's the cause of the crack too, I mean,

7 becausethere’s more things that go into that recommendation
8 on what to use.

9 Q Okmy. Was that part of the consideration or patt of why you
10 reached that conclusion?

11 A Density of cracks is the only thing I can see visually there
12 as one of the reasons.that I would possibly have recommended

13 a chip seal,

14 Q Oky.

15 MR. VESPRINI: Thank you very much.

16 THE WITNESS: You're welcome.

17 MR. BLADEN: One follow-up question.
18 MR. VESPRINL: It never ends.

19 MR. BLADEN: One follow-up question.
20 EXAMINATION

21 BY MR BLADEN:

22 Q Ifyourecormmended a chip seal, would it still be up to the
23 TSC to determine or the regjon to determine whether or not
24 they follow your recommendation?

25 A Yes

Page 59

Q  Andif they determine that they felt that it was more”
appropriate to do this methodology for whatever reason, it
would be perfectly apprupriate to do that methodology?
A Yes

Okay. And if they made an engincering judgment that they
would prefer to do this particular methodology versus what
you recommended, would you consider that to be a wistale or

WONU B WN KR
=]

negligeat in any way?

A No. .
10 MR. VESPRINI: Object to the form. Go ahead.
11 Q Would you consider that to be not professionally
12 inappropriate under the standards that you're aware o
13 A No. :
14 Q Okay.
15 MR. BLADEN: No further questions.
16 MR. VESPRINIL: All done.
17 (Deposition concluded at 3:31 p.m.)
18 .
19 0-0-0-
20
21
22
23

16 (Pages 58 to 59)
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STATE OF MICHIGAN

COURT OF APPEALS

KIMETA JAKUPOVIC, also known as KIIMETA UNPUBLISHED
JAKUPOVIC, December 7, 2010
Plaintiff-Appellee,
v No. 293715
: : Wayne Circuit Court
CITY OF HAMTRAMCK, LC No. 08-019096-NO
Defendant-Appellant.

Before: OWENS, P.J., and K. F. KELLY and FORT HoOD, JJ.

PER CURIAM.

Defendant, City of Hamtramck (City), appeals as of right from the trial court order
denying its motion for summary disposition, which was premised on governmental immunity.
Plaintiff, Kimeta Jakupovic, filed suit against the City, pursuant to MCL 691.1402(1), after
tripping over a damaged sidewalk and suffering numerous injuries. The City moved for
summary disposition pursuant to MCR 2.116(C)(7), (8), and (10). The trial court denied the
motion. We affirm. ‘

I. BASIC FACTS

Jakupovic is a resident of the City of Hamtramck. On September 16, 2008, at 11:30 a.m.,
she was walking home from the bank. She took an unfamiliar route home and ended up on
Mitchell Street in Hamtramck. She was not carrying anything and was looking straight ahead.
Her left foot got caught on the sidewalk, and she tripped and fell forward, first landing on her
knees, then on her arms. After lying on the sidewalk for at least 10 minutes, she got up and
continued walking.

Jakupovic recognized that she was one block away from her doctor’s office and so went
there for treatment. Her doctor immediately took x-rays of her left arm, treated her injured
knees, and called an ambulance. The ambulance took Jakupovic to Detroit Receiving Hospital
where doctors determined that her left arm had multiple fractures. The day after the accident,
surgeons repaired the arm. Jakupovic has since received painful physical therapy and has a
constant numbness and tingling in her arm. Her surgeon advised her that the tingling sensations
would remain indefinitely, that her hand would not be as it was before the accident, and that the
surgically implanted metal would also remain indefinitely.
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Three days after the accident, Jakupovic’s son and husband took a series of photographs
allegedly depicting the sidewalk where she fell. Jakupovic did not go with them to identify the
location, but testified that the location was correct. These photographs were admitted for the
trial court’s consideration during Jakupovic’s deposition on May 12, 2009. The images show a
large crack in the sidewalk that was approximately three-inches deep. Jakupovic’s husband and
son used a tape measure in the pictures to show the depth of the crack. In her deposition,
Jakupovic marked an “X” on the crack in the pictures to identify it as the place she fell. The
sidewalk in the images is located just north of the driveway for 9465 Mitchell Street, but is ‘still
within the property lines of the residence.

-The parties disputed the location of the defective area in relation to the neighboring
properties. 9465 Mitchell is next door to 9477 Mitchell. Jakupovic alleged that the actual defect
in the sidewalk was significantly closer to the front door of 9477 Mitchell than the front door of
9465 Mitchell. - She also alleged that the defect was only ten feet and four inches away from the
actual property line of 9477 Mitchell. Because of the alleged close proximity to both properties,
Jakupovic claimed that she could not determine the exact property line that contained the
defective part of the sidewalk. She also claimed that there were no other defects on the sidewalk
by either property. The City disputed that this was the only defect in the area. The City also
alleged that the defect was clearly on the 9564 Mitchell property and that there should have been
no confusion with it being at 9477 Mitchell.

On September 26, 2008, ten days after the accident, Jakupovic’s attorney served a
written, pre-suit notice on the City’s Clerk. It stated:

Please be advised that Kimeta Jakupovic tripped and fell and injured herself on
September 16, 2008, at approximately 1:30 p.m., on defective city sidewalk
located adjacent to the aforesaid address of 9477 Mitchell, Hamtramck, Michigan.
This notice is being made pursuant to the applicable ordinances and statutes with
regards to defect and injury caused therein.

After receiving Jakupovic’s notice, the City sent the letter to its insurance provider, a
private insurance company. The insurer hired a private investigator to contact Jakupovic’s
attorney and request an interview with Jakupovic. The private investigator conducted the
interview on December 4, 2008. Jakupovic alleges that neither the City nor its insurance
company had a representative at the interview. She also alleged that the investigator took
copious notes. However, no record of the interview has surfaced. During the interview, she
provided the investigator with names, addresses, and phone numbers of her husband and son.
She also claims to have given the investigator copies of all related medical records, including the
surgical report.

On at least two occasions during the year prior to Jakupovic’s injury, the owner of 9465
Mitchell Street, Miroslaw Lesinski, called the City to advise it of the damaged sidewalk in front
of his home. The City did not respond after Lesinski’s initial call, and on his second call advised
him that he would personally have to contact and pay a contractor to fix the sidewalk. Six days
after the accident, the owner of 9477 Mitchell, Kazimierz Dzieglewicz, obtained a permit to .
repair the damaged sidewalk. He obtained the permit as a favor to Lesinski, since they were
neighbors. After receiving the permit, and without knowing about Jakupovic’s accident,
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Lesinski called a contractor who repaired the sidewalk in approximately October or November
2008. Lesinski’s deposition indicates he thought the repair was “November or end of
September.” His native language was not English, but there was never any attempt to clarify
whether he actually meant to say “November or end of October”—although this could be the
tase. Dzieglewicz supervised the entire repair.

Jakupovic filed a formal complaint against the City on December 22, 2008. The City
received the complaint on January 2,.2009. It stated in relevant part:

Defendant, City of Hamtramck, had jurisdiction in front of aforesaid address of
9477 Mitchell . . . . [T]he Plaintiff was caused to have tripped and fell upon the
defective condition of the sidewalk, namely broken and raised pieces of cement
which caused the sidewalk to become in disrepair and unsafe for public travel,
thereby causing her to stumble and be thrown to the ground with great force and
violence, and thereby causing her to have suffered severe bodily injuries. . . .

* ok %

Plaintiff was then and there injured about the head, body, and limbs, as well as
causing injuries both externally and internally, and causing the Plaintiff herein to
suffer with bodily pain, disability and mental anguish . . . as well as causing the
Plaintiff to suffer significant injury to her neck and back, as well as a fracture of
her left radius and left ulna, all of which required surgery, and that further, said
injuries are permanent and progressive in nature.

In filing her claim, Jakupovic asserted the highway exception to governmental immunity -
under MCL 691.1402. The City argued that Jakupovic’s claim was precluded because she did
not give proper notice under MCL 691.1404(1). In denying the City’s motion for summary
disposition, the trial court stated that Jakupovic gave adequate notice. The City appeals as of
right pursuant to MCR 7.202(6)(a)(v).

II. ADEQUATE NOTICE
A. STANDARD OF REVIEW

This Court reviews de novo a trial court’s ruling on a motion for summary disposition.
Beaudrie v Henderson, 465 Mich 124, 129; 631 NW2d 308 (2001). This Court’s review is
limited to the evidence that had been presented to the trial court at the time the motion was
decided. Innovative Adult Foster Care, Inc v Ragin, 285 Mich App 466, 476; 776 NW2d 398
(2009). This Court reviews de novo the determination of the applicability of the highway
exception as a question of law. Plunkert v Dep’t of Transp, 286 Mich App 168, 180; 779 NW2d
263 (2009).

B. THRESHOLD FOR THE HIGHWAY EXCEPTION

In general, government agencies are granted broad immunity when they are engaged in a
governmental function. /d. at 181. There are, however, a number of exceptions to governmental
immunity, including the highway exception. MCL 691.1402(1); Lash v Traverse City, 479 Mich
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180, 195 n 33; 735 NW2d 628 (2007). A municipality has no duty to repair or maintain, and is
not liable for injuries arising from, a portion of a county highway outside of the improved
portion of the highway designed for vehicular travel, including a sidewalk, unless, at least 30
days before the injury, the municipality knew or, in the exercise of reasonable diligence, should
have known of a defect in the sidewalk, and the defect was a proximate cause of the injury.
MCL 691.1402a(1); Robinson v City of Lansing, 486 Mich 1, 10-11; 782 NW2d 171 (2010).

In the-case at bar, Lesinski notified the City that the sidewalk was in disrepair on two
different occasions. Lesinski first called the City in approximately January 2008. This was nine
months prior to Jakupovic’s fall. Lesinski made his second call to the City around August or
September 2008. In his calls, he indicated that there was a metal pipe sticking out of the
sidewalk in front of his house. Consequently, the City knew or should have known of the
alleged defect at least 30 days prior to Jakupovic’s injury. Robinson, 486 Mich at 10-11.

Because Jakupovic’s claims contain the threshold requirements of the highway exception,
the central issue is whether Jakupovic gave adequate notice to the City of the defect under MCL
691.1404(1).

C. THE NOTICE REQUIREMENT

An injured person must notify the governmental agency having jurisdiction over the
roadway of the occurrence of the injury, the injury sustained, the nature of the defect, and the
names of known witnesses, within 120 days from the #ime the injury occurred. @~MCL
691.1404(1); Rowland v Washtenaw Co Rd Comm’n, 477 Mich 197, 200, 203-204, 219; 731
NWw2d 41 (2007). The purposes of requiring notice are to provide the governmental agency with’
an opportunity to investigate the claim while it is fresh and to remedy the defect before another
person is injured. ‘Plunkert, 286 Mich App at 176-177. ‘The notice need not be provided in a
particular form. Burise v City of Pontiac, 282 Mich App 646, 654; 766 NW2d 311 (2009). It is
sufficient if it is #imely and contains the requisite information. /d.

Jakupovic’s initial notice was dated September 26, 2008, ten days after her accident, and
stated that she “tripped and fell and injured herself...on defective city sidewalk located
adjacent to the aforesaid address of 9477 Mitchell.” We hold that this written notice failed to
meet the MCL 691.1404(1) standard. In Rowland, the Supreme Court held:

MCL 691.1404 is straightforward, clear, unambiguous, and not constitutionally
suspect. Accordingly, we conclude that it must be enforced as written. . . . Thus,
the statute requires notice to be given as directed, and notice is adequate if it is
served within 120 days and otherwise complies with the requirements of the
statute, i.e., it specifies the exact location and nature of the defect, the injury
sustained, and the names of witnesses known at the time by the claimant, no
matter how much prejudice is actually suffered. [Rowland, 477 Mich at 219
(emphasis added).]

Jakupovic’s September 26th notice failed to specify the nature of her injuries or the exact

nature of the defect. It merely stated that she “injured herself” and that the sidewalk was
“defective.” Summary disposition would have been appropriate if the notice inquiry ended here.
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However, a plaintiff’s attempt to give adequate notice is not limited to her first effort. Burise,
282 Mich App at 654. Rather, the requirement of MCL 691.1404(1) is satisfied so long as a
plaintiff’s notice is within 120 days of the injury and contains the identified information. /d. at
654.

In Burise, this Court found that the plaintiff’s initial notice failed to identify the name and
address of a known witness. But this Court held that the plaintiff effectively cured this defect by
providing the relevant information on a claim form that the defendant sent to her. The defendant
in Burise received this “new’”’ information on the 120th day after the injury occurred. In
affirming the trial court’s denial of the defendant’s motion for summary disposition, this Court
held:

A purported notice that does not comply with the statute is insufficient. Because
plaintiff did not include the name of a known witness in the initial notice,
plaintiff’s initial notice was defective. But because plaintiff did, in fact, properly
serve a legally sufficient notice within 120 days of the injury, plaintiff was in
‘compliance with MCL 691.1404(1). [Id. at 655.]

Here, as in Burise, Jakupovic initially failed to provide adequate notice. However, she
remedied this in her complaint that she served on the City on January 2, 2009. This was 108
days after the injury occurred. Jakupovic’s complaint alleged:

Defendant, City of Hamtramck, had jurisdiction in front of aforesaid
address of 9477 Mitchell. . . . [T]he Plaintiff was caused to have tripped and fell
upon the defective condition of the sidewalk, namely broken and raised pieces of
cement which caused the sidewalk to become in disrepair and unsafe for public
travel, thereby causing her to stumble and be thrown to the ground with great
force and violence, and thereby causing her to have suffered severe bodily
injuries. . . . ‘

* ok ok

Plaintiff was then and there injured about the head, body, and limbs, as well as
causing injuries both extermally and internally, and causing the Plaintiff herein to
suffer with bodily pain, disability and mental anguish . . . as well as causing the
Plaintiff to suffer significant injury to her neck and back, as well as a fracture of
her left radius and left ulna, all of which required surgery, and that further, said
injuries are permanent and progressive in nature.

We note that although MCL 691.1404 is casually referred to as a pre-suit notice statute,
there is nothing in its language requiring that adequate notice be a condition precedent to filing a
lawsuit. Rather, it states:

As a condition to any recovery for injuries sustained by reason of any defective
highway, the injured person, within 120 days from the #ime the injury occurred,
except as otherwise provided in subsection (3) shall serve a notice on the
governmental agency of the occurrence of the injury and the defect. The notice
shall specify the exact location and nature of the defect, the injury sustained and
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the names of the witnesses known at the time by the claimant. [MCL 691.1404(1)
(emphasis added).]

By contrast, we note that the language of the notice statute for medical malpractice claims,
provides that “a person shall not commence an action alleging medical malpractice against a
health professional or health facility unless the person has given the health professional or health
facility written notice under this section not less than 182 days before the action is commenced.”
MCL 600.2912b(1) (emphasis added).

Jakupovic’s complaint sufficiently stated the exact nature of her injuries, as well as the
nature of the defect. Therefore, she remedied the elements of the defective September 26th
notice within 120 days of her accident. Further, Jakupovic testified that the only possible
witness to her injury was someone she thought she saw getting out of a car, but who never came
to help her. Therefore, she had no known witnesses about whom she was obligated to notify the
City.

The City argues that Jakupovic’s husband and son should have been listed as witnesses in
her initial notice. However, the City does not provide any case law to support this contention.
Further, there is little reason to conclude that the plain meaning of “witnesses known at the
tume,” under MCL 691.1404(1), refers to those persons who go to the scene of an accident
several days after it occurred in order to investigate.

Alternatively, the City contends that Jakupovic should have listed the owners of 9477 and
9465 Mitchell Street (Lesinski and Dzieglewicz) as witnesses. Again, there is nothing in the
plain meaning of MCL 691.1404(1) that indicates a plaintiff is to conduct her own investigation
of the accident scene to determine if any witnesses unknown to her at the #ime of the accident
would be willing to come forward. On the contrary, a plaintiff only has to provide names of
“witnesses known at the ime.” Here, based on Jakupovic’s account of the incident, there were
no such witnesses. Consequently, she was not required to provide this information to the City in
her notice.

The only question remaining with regard to Jakupovic’s notice is whether she adequately
specified the location of the defect. MCL 691.1404(1). In her September notice, she stated that
the defect was “adjacent to aforesaid address of 9477 Mitchell Street, Hamtramck, Michigan.”
Her January complaint again stated the defect was “adjacent to the address of 9477 Mitchell, in
the City of Hamtramck, County of Wayne, State of Michigan.” It also stated, “in front of
aforesaid address of 9477 Mitchell.” In fact, the alleged defect was in front of 9465 Mitchell
Street, which was immediately next to 9477 Mitchell.

“[W1hen notice is required of an average citizen for the benefit of a governmental entity,
it need only be understandable and sufficient to bring the important facts to the governmental
entity’s attention.” Plunkett, 286 Mich App at 176. “[A] liberal construction of the notice
requirements is favored to avoid penalizing an inexpert layman for some technical defect.” Id.
A notice that is in substantial compliance with the law should not be held ineffective. /d. at 177.
A plaintiff’s description substantially complies with the statute when coupled with the specific
description of the location, #ime, and nature of the injuries. Id.



Finding Jakupovic’s notice defective simply because she gave the address of the property
immediately next to the correct one would penalize her for “some technical defect.” Id. at 176.
She would have had to make an inquiry with the property owners in the area as to the ownership
of the parcel with the defective sidewalk. Moreover, her assertion that the defect was “adjacent
to” 9477 Mitchell Street, Hamtramck, Michigan, does not frustrate the twin aims of MCL
691.1404(1), which are to provide the governmental agency with an opportunity to investigate
the claim while it is fresh and to remedy the defect before another person is injured. /d. at 176-
177.

Further, with Jakupovic’s description in hand, “men of common understanding and
intelligence . . . by exercise of reasonable diligence and without other information from the
plaintiff [could have found] the exact place where it is claimed the damage was received.”
Berribeau v City of Detroit, 147 Mich 119, 125; 110 NW 512 (1907). In doing so, the City
would have had an opportunity to investigate the claim and remedy the defect.

The City cites an unpublished case from this Court, Mawri v City of Dearborn,
unpublished opinion per curiam of the Court of Appeals, released August 6, 2009 (Docket No.

-283893), to support its contention that Jakupovic never gave the “exact” address of the defect,

and therefore her notice fails. In Mawri, the plaintiff’s notice, as well as his later complaint,
stated he fell “in the area of 5034 Middlesex, Dearborn Michigan.” Id. The actual site of
plaintiff’s fall was 5026 Middlesex, the property next door to 5034. This Court held that MCL
691.1404(1) requires the “exact” location of the defect and therefore the plaintiff’s notice and
complaint both failed to meet the statutory requirements. /d. However, the Court went on to
say, “Even if the address was ‘close enough,’ the letter to defendant does not describe the ‘nature
of the defect’ as required by [the statute]. /d.

The City’s reliance on Mawri is misguided for three reasons. First, Mawri is an
unpublished opinion, and we are not bound by it. MCR 7.215(C)(1). Second, this Court left
open the possibility that even if the description of the location is somewhat imprecise and merely
“close enough,” this flaw may not be fatal when the notice meets the rest of the requirements of
MCL 691.1404(1). Finally, this Court’s published analysis in Burise runs counter to the City’s

argument.

In Burise, the plaintiff’s notice indicated that the location of the defective roadway was
“between Bo’s Brewery, 51 North Saginaw, and the Pontiac Osteopathic Hospital Building at 64
North Saginaw.” Burise, 282 Mich App at 648. This was a relatively broad swath of roadway in
an urban area with the potential for the presence of multiple road defects. Yet, this Court found
that the plaintiff’s description met the “exact” location requirement of MCL 691.1404(1). Id. at
654. Here, Jakupovic’s description that the sidewalk defect was “adjacent to 9465 Mitchell



Street” fallls within the range that this Court found acceptable in Burise because the area was far
less broad.

The City also argues that when Lesinski repaited the sidewalk within weeks after the
accident, this effectively stymied the underlying policy aims of MCL 691.1404. Since the defect
was gone, the City argues it could not protect itself from a lawsuit by conducting an
investigation. However, even though the other portions of Jakupovic’s September 26th notice
were defective, her initial notice gave the City enough information about the location to allow it
the opportunity to at least conduct a basic inspection. While the record does not indicate the
exact ime between the September 26th notice and the sidewalk repair, it does show there was a
reasonable window of opportunity for the City to make an inquiry.

Further, based on Lesinski’s testimony, the City had been on notice that there was a
defect in front of 9465 Mitchell Street for several months. Yet, it elected not to act on Lesinski’s
warnings and instead told him he was responsible for the repair.

The City’s final argument-on appeal is that Jakupovic’s oral interview with an
investigator hired by the City’s insurance company cannot adequately cure her initially defective
notice. But because we find that her January complaint gave the City adequate notice and was
timely filed under MCL 691.1404(1), we need not address this issue.

Affirmed.

/s/ Donald S. Owens
/s/ Kirsten Frank Kelly
/s/ Karen M. Fort Hood

! Because we hold that Jakupovic’s notice met all of the requirements of MCL 691.1404(1), we
need not to address whether Jakupovic met the substantial compliance standard set forth in
Plunkert, 286 Mich App at 177.






